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DISPOSITION AND DEVELOPMENT AGREEMENT 

THIS DISPOSITION AND DEVELOPMENT AGREEMENT (this “Agreement”) dated 

for purposes of identification only as of _________________, 20___ (the “Date of Agreement”), is 

entered into by and between the CITY OF GARDEN GROVE, a municipal corporation duly 

organized and existing under the Constitution and laws of the State of California (“City”, or “Successor 

Agency”), and NEWAGE GARDEN GROVE II LLC, a California limited liability company (the 

“Developer”) (individually a “party” and collectively, “Parties”). 

R E C I T A L S 

A. Palm Court Lodging, LLC, a California limited liability company (“Palm Court”) and 

the Garden Grove Agency for Community Development (the “Former Agency”, now succeeded by the 

Successor Agency”) entered into that certain Disposition and Development Agreement by and between 

the Former Agency and Palm Court dated as of June 26, 2001 (the “Agency DDA”).  Under the Agency 

DDA, Palm Court was to acquire certain real property from the Former Agency and develop two hotels.  

Although one hotel was built, the disposition of the remaining property for and development of a 

second hotel (the “Agency Property”), has not occurred.  Under that certain Assignment and 

Assumption Agreement dated April 27, 2004 (“Assignment”) incorporated herein by reference, 

Developer is the assignee of Palm Court with regard to the acquisition of land and development of the 

second hotel on the Agency Property under the Agency DDA. 

B. Developer has proposed an approximately 500 room Nickelodeon Hotel & Resort 

(including a maximum of 22,296 square feet of leasable area of high-quality restaurants and 5,480 

square feet gross leasable area of high -quality retail), and of equal or greater (i) quality of exterior 

construction and Furniture, Fixtures, and Equipment, (ii) quality and scope of amenities, and 

(iii) service level, as that found in the Nickelodeon Hotel & Resort located in Punta Cana, Dominican 

Republic or, as an alternative to a Nickelodeon Hotel & Resort, a resort hotel, which is, at a minimum, 

a AAA Four Diamond Hotel, and in either case, the construction and operating scope and quality shall 

be not less than the Minimum Development Standards (as defined below) and construction costs shall 

be not less than the Minimum Construction Costs (as defined below), (such hotel hereafter, the 

“Conforming ”) to be constructed, opened and operated on the Agency Property and additional, real 

property owned by the City and conveyed hereunder by the City to the Developer (the “City Property”), 

The Agency Property and City Property are collectively referred to herein as the “Site” as shown on 

the Site Map attached hereto as Exhibit A and described in the Legal Description attached hereto as 

Exhibit B.  

C. The Parties now intend to enter into this Agreement pursuant to which, following 

Developer’s acquisition of the Site,  Developer will construct and operate the Conforming Hotel on 

the Site through the implementation of both the Agency DDA and this Agreement. 

NOW, THEREFORE, in consideration of the mutual covenants and undertakings set forth 

herein, and other good and valuable consideration, the receipt and sufficiency of which are hereby 

acknowledged, City and Developer hereby agree as follows: 

100. DEFINITIONS 

“AAA Four Diamond Hotel” means a Hotel(s) which provides the physical features and 

operational services which meet or exceed the rating criteria established by the American Automobile 
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Association (“AAA”) for AAA Four Diamond Hotels or higher.   By way of guidance, the Minimum 

Development Standards for AAA Four Diamond Hotels, which traditionally qualify for AAA Four 

Diamond Hotel status are shown in Exhibit J. 

“AAA Four Diamond Requirements” means those requirements for a AAA Four Diamond 

Hotel rating as described listed in the definition of AAA Four Diamond Hotel. 

“Actual Knowledge” is defined in Section 205.1 (e) hereof. 

“Affiliate” means any Person directly controlling, controlled by or under common control with 

another Person, which, in the case of a limited liability company, shall include each of the managing 

members thereof.  The term “control”, as used in the immediately preceding sentence, means the 

possession directly or indirectly, of the power to direct or cause the direction of the management or 

policies of the controlled Person. 

“Agency Assistance Payments” means the amounts payable by the City to the Developer under 

Section 311.7 of the Agency DDA, as modified by the Assignment, with a remaining total balance of 

$2,750,000. 

“Agency Property” is defined in Recital A. 

“Agreement” means this Disposition and Development Agreement between City and 

Developer. 

“Applicable Transient Occupancy Tax Rate” means the lesser of the current rate of Transient 

Occupancy Tax, as applicable from time to time, or fourteen and one-half percent (14.5%).  The 

Applicable Transient Occupancy Tax Rate shall apply for the calculation of any and all Covenant 

Consideration without regard to any increases, at any time, in the rate of the Transient Occupancy Tax. 

“Brand” means the entity whose Flag is used to identify the Conforming Hotel.  A list of 

typical AAA Four Diamond brands is attached hereto as Exhibit M and incorporated herein by 

reference. 

“Breach” is defined in Section 601.   

“Building Permits” shall mean building permits issued by the City in accordance with the 

Uniform Building Code and all other permits required by any governmental entity as a condition to the 

construction of the Conforming Hotel. 

“Capital Cost Budget” is defined in Section 301.1 hereof. 

“CEQA” means the California Environmental Quality Act. 

“City” means the City of Garden Grove, California. 

“City Entities” is defined in Section 705. 

“City Disbursement Conditions” is defined in Section 505. 

“City Manager” means the City Manager of the City or his/her designee. 
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“City Property” is shown on the Site Map as the “City Property” and described in the Legal 

Description. 

“City Rules and Powers” is defined in Section 705. 

“City’s Condition(s) Precedent” means the condition(s) precedent to the Closing to the benefit 

of City, as set forth in Section 204.1 hereof. 

“Closing” or “Close” or “Close of Escrow” is defined in Section 201.8 hereof. 

“Closing Date” is defined in Section 201.8 hereof. 

“Commenced construction” or “commencement of construction” means the commencement 

of vertical construction of for the Conforming Hotel. 

“Complete” or “Completion” means the last to occur of (i) completion of construction of the 

Conforming Hotel in substantial compliance with this Agreement, (ii) issuance of a final certificate of 

occupancy by the City with respect to the Conforming Hotel, or (iii) the opening of all guestrooms and 

facilities for use and occupancy by the general public. 

“Conceptual Site Plan” means the Site Plan attached hereto as Exhibit L and incorporated by 

reference depicting the Conforming Hotel. 

“Condition of Title” is defined in Section 202(b) hereof. 

“Conforming Hotel” is defined in Recital B. 

“Conforming Hotel Franchise Agreement” means an agreement between the Developer and 

the Brand authorizing the Developer to construct and operate a particular Flag. 

“Conforming Hotel Operating Agreement” means the operating agreement between the 

Developer and the Hotel Operator. 

“Construction Contract(s)” means all contract(s) between Contractor and Developer pursuant 

to which the Constructor is obligated to construct the Conforming Hotel.  

“Construction Financing” means debt and/or equity necessary to fund construction of the 

Conforming Hotel in accordance with the Capital Cost Budget. 

“Contractor” means the general contractor engaged by the Developer to construct the 

Conforming Hotel pursuant to the Construction Contract(s).  

“Conveyance” means the conveyance of the City Property to the Developer. 

“County” means the County of Orange, California. 

“Covenant Consideration” is defined in Section 502. 

“Covenant Consideration Period” is defined in Section 503. 
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“CPI” means the Consumer Price Index-All Urban Consumers for the Los Angeles-Orange-

Riverside County Average, Subgroup “All Items” (1982-1984 = 100) as established by the Bureau of 

Labor Statistics of the U.S. Department of Labor. 

“Date of Agreement” means the date in the first paragraph hereof, which shall be the date on 

which the City Council approves this Agreement. 

“Declaration” means the Declaration of Covenants, Conditions and Restrictions, substantially 

in the form of Exhibit D attached hereto and incorporated herein. 

“Default(s)” is defined in Section 601. 

“Design and Specifications” is defined in Section 301.1 hereof. 

“Design Development Drawings” means those plans and drawings to be submitted to City for 

its approval, pursuant to Section 302.1 hereof. 

“Developer” means Newage Garden Grove II LLC, a California limited liability company, and 

its permitted successors and assigns. 

“Developer’s Conditions Precedent” means the conditions precedent to the Closing to the 

benefit of Developer, as set forth in Section 204.2. 

“Development Agreement” means that certain statutory Development Agreement entered into 

concurrently herewith between City and Developer pursuant to Governmental Code Section 65814. 

“Eligible Expenses” means those costs on which federal funds may be expended. 

“Escrow” is defined in Section 201.3 hereof. 

“Escrow Agent” is defined in Section 201.3 hereof. 

“Exceptions” is defined in Section 202 hereof. 

“Final Map” means a final subdivision map, parcel map, or lot line adjustment, as applicable, 

prepared in accordance with the California Subdivision Map Act and shall include, at a minimum, 

grading, drainage and water quality plans. 

“Final Site Plan” is defined in Section 301.1. 

“Fiscal Year” means a year beginning on July 1 and ending the following June 30. 

“Flag” means the distinctive name of the Conforming Hotel that, by virtue of its distinctive 

name, is identified by specific physical and operational features so that guests are assured that they 

will receive a specified level of service and amenities wherever the property is located. 

“Force Majeure Delay” means delays caused by third party litigation (whether or not a 

temporary restraining order, preliminary injunction, or other similar equitable relief has been granted), 

delays caused by actions or omissions of City or any public or governmental entity (provided that the 

acts of, or failure to act by, City shall not excuse performance by City), delays caused by the time taken 
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to remediate Hazardous Materials located upon the Site, delays caused by the acts or omissions of any 

contractor or subcontractor, strikes, lockouts, or labor disruption, any governmental entity actions  

(including, but not limited to, any stop-work orders, reduction in hours of operation or capacity, 

quarantine or other employee restrictions, or similar requirements) resulting from a pandemic, freight 

embargoes, the unavailability of materials or supplies, unusually inclement weather, fires, floods, 

earthquakes, or other casualty losses or supernatural causes, war, insurrection, riots, acts of terrorism 

or the public enemy, epidemics, and/or quarantine restrictions.  A Force Majeure Delay shall extend 

only for the period that any such circumstance continues to exist. 

“Furniture, Fixtures and Equipment” means movable furniture, fixtures or other equipment 

that have no permanent connection to the structure of a building or utilities within the Conforming 

Hotel, as well as operational supplies.  More specifically, furniture, fixtures and/or equipment would 

include decorative items, case goods (including headboards, bureaus, chairs, desks, and other room 

furniture), soft goods (including wall coverings, floor coverings, window treatments, carpeting, 

bedspreads, lamps, artwork, pictures, wall decorations, upholstery, textile, fabric, and vinyl items). 

Operating supplies and equipment (including towels, bed linen, crockery and glassware, irons, 

hairdryers, uniforms, office equipment and cleaning equipment), mirrors, lighting, safes, refrigerators, 

televisions and coffee makers.  Furniture, Fixtures and Equipment shall also include, for purposes of 

“Furniture, Fixtures and Equipment Costs,” taxes, freight, warehouse expense, installation fees and 

purchasing agent fees. 

“Furniture, Fixtures and Equipment Costs” or “FF&E Costs” means the actual and direct 

third-party costs of all Furniture, Fixtures and Equipment.  For the purpose of determining Minimum 

FF&E Costs (as initially set in Section 301.1, below), for each successive calendar year after the 

Closing Date, the Minimum FF&E Costs shall be adjusted annually, using a starting 2022 baseline of 

the CPI in effect in the month of the Closing Date.  The first adjustment shall be on January 1, 2023 to 

reflect any increase in the CPI between the month of the Closing Date and December, 2022.  Each 

successive annual adjustment shall be on January 1 of each year to reflect any increase in CPI between 

January and December of the immediately preceding year. 

“Governmental Requirements” means all applicable laws, ordinances, statutes, codes, rules, 

regulations, orders and decrees of the United States, the State, the County, the City, or any other 

political subdivision in which the Site is located, and of any other political subdivision, agency or 

instrumentality exercising jurisdiction over the City, the Owner or the Site, including all applicable 

state labor standards, the City zoning and development standards, building, plumbing, mechanical and 

electrical codes, and all other provisions of the City’s Municipal Code, and all applicable disabled and 

handicapped access requirements, including without limitation, all governmental requirements 

applicable to public works, including without limitation the payment of prevailing wages in compliance 

with Labor Code Section 1770, et seq., keeping of all records required pursuant to Labor Code 

Section 1776, complying with the maximum hours requirements of Labor Code Sections 1810 through 

1815, and complying with all regulations and statutory requirements pertaining thereto (“Public Works 

Statutes”), the Americans With Disabilities Act, 42 U.S.C. Section 12101, et seq., Government Code 

Section 4450, et seq., Government Code Section 11135, et seq., and the Unruh Civil Rights Act, Civil 

Code Sections 51, et seq. 

“Guaranty” means the guaranty of Kam Sang as to the Developer’s obligations under Section 

208 in the form attached hereto Exhibit K and incorporated herein by reference. 
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“Grant Deed” means either the grant deed for the Conveyance of the City Property to 

Developer, in substantially the form of Exhibit C attached hereto and incorporated herein. 

“Hazardous Materials” means any substance, material or waste which is or becomes, prior to 

the Closing, regulated by any local governmental authority, the State of California or the United States 

Government, including, but not limited to, any material or substance which is (i) defined as a 

“hazardous waste,” “acutely hazardous waste,” “extremely hazardous waste,” or “restricted hazardous 

waste” under Section 25115, 25117 or 25122.7, or listed pursuant to Section 25140 of the California 

Health and Safety Code, Division 20, Chapter 6.5 (Hazardous Waste Control Law)), (ii) defined as a 

“hazardous substance” under Section 25316 of the California Health and Safety Code, Division 20, 

Chapter 6.8 (Carpenter-Presley-Tanner Hazardous Substance Account Act), (iii) defined as a 

“hazardous material,” “hazardous substance,” or “hazardous waste” under Section 25501 of the 

California Health and Safety Code, Division 20, Chapter 6.95 (Hazardous Materials Release Response 

Plans and Inventory), (iv) defined as a “hazardous substance” under Section 25281 of the California 

Health and Safety Code, Division 20, Chapter 6.7 (Underground Storage of Hazardous Substances), 

(v) petroleum, (vi) friable asbestos, (vii) polychlorinated biphenyls, (viii) listed under Article 9 or 

defined as “hazardous” or “extremely hazardous” pursuant to Article 11 of Title 22 of the California 

Code of Regulations, Chapter 20, (ix) designated as “hazardous substances” pursuant to Section 311 

of the Clean Water Act (33 U.S.C. §1317), (x) defined as a “hazardous waste” pursuant to Section 1004 

of the Resource Conservation and Recovery Act, 42 U.S.C. §6901 et seq. (42 U.S.C. §6903), 

(xi) defined as “hazardous substances” pursuant to Section 101 of the Comprehensive Environmental 

Response, Compensation and Liability Act, 42 U.S.C. §9601 et seq. (42 U.S.C. Section 9601), 

(xii) Methyl-Tertiary Butyl Ether, or (xiii) any other substance, whether in the form of a solid, liquid, 

gas or any other form whatsoever, which by any Governmental Requirements either requires special 

handling in its use, transportation, generation, collection, storage, handling, treatment or disposal. 

“Hotel Operator” means the franchisee, manager, lessee, or licensee with whom the Developer 

has a contract to operate the Conforming Hotel pursuant to a franchise, management, lease, or license 

arrangement. 

“Hotel Operating Agreement” means the Agreement between the Hotel Operator and the 

Developer governing the operation of the Conforming Hotel. 

“Kam Sang Company, Inc” or “Kam Sang” is a California Corporation and is the managing 

member of Developer. 

“Land Use Approvals” is defined in Section 303. 

“Legal Description” means the description of the Agency Property and City Property which 

is attached hereto as Exhibit B and incorporated herein by reference. 

“Local Residents” is described in Section 407 relating to hiring preferences and is defined in 

Exhibit N attached hereto and incorporated herein by reference. 

“Losses and Liabilities” as used herein shall mean and include all claims, causes of action, 

liabilities, losses, damages (including, without limitation, penalties, fines and monetary sanctions), 

injuries, expenses, charges, penalties or costs of whatsoever character, nature and kind, including 

reasonable attorney’s fees and costs incurred by the indemnified party with respect to counsel of its 
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choice, whether to property or to person, whether by direct or derivative action, and whether known or 

unknown, suspected or unsuspected, latent or patent. 

“Minimum Construction Costs” means the sum of the Minimum FF&E Costs and the 

Minimum Shell Costs. 

“Minimum Development Standards” are shown in Exhibit J attached hereto and incorporated 

herein by reference. 

“Minimum FF&E Costs” is defined in Section 301.1. 

“Minimum Shell Costs” is defined in Section 301.1. 

“Notice” means a notice in the form prescribed by Section 701 hereof. 

“Notice of Breach” is defined in Section 603. 

“Open(s)(ing)(ed) for Business” or “Opening” means the day on which the Conforming Hotel 

opens for business to the general public. 

“Operating Period” is the period commencing on the Opening of the Conforming Hotel and 

terminating on the thirtieth (30th) anniversary date of the Opening. 

“Outside Closing Date” is defined in Section 201.8. 

“Preliminary Capital Cost Budget” means that certain capital cost budget attached hereto as 

Exhibit E, as further described in Section 301.1 hereof. 

“Prevailing Wage Statutes” means Labor Code Section 1720, et seq. and applicable federal 

prevailing wage laws. 

“Property Condition” is defined in Section 207.1. 

“Purchase Price” means the Purchase Price for the City Property as defined in Section 201.2. 

“Records” means all books and records of the Developer and its contractors to the extent 

necessary to confirm construction costs. 

“Release of Construction Covenants” is defined in Section 310 hereof and means that certain 

Release of Construction Covenants substantially in the form of Exhibit F attached hereto. 

“Report” is defined in Section 202 hereof. 

“Right of Entry Agreement” is attached hereto as Exhibit H and incorporated herein by 

reference. 

“Schematic Design” means a basic layout of locations of all building code elements, such as 

the heating/ventilation/air conditioning (HVAC), plumbing, and electrical systems, equivalent to 

approximately 25% of completed construction documents. 
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“Schedule of Performance” means the schedule for development of the Conforming Hotel 

attached hereto as Exhibit G and incorporated herein by reference.   

“Scope of Development” means the scope of development for the Conforming Hotel attached 

hereto as Exhibit I, and incorporated herein by reference. 

“Section 208 Escrow Instructions” are defined in Section 208. 

“Shell Costs” mean actual and direct third -party costs of all materials, labor, and equipment 

associated with the construction of the Conforming Hotel as determined by the City Manager, acting 

in his/her sole and absolute discretion.  Items excluded from Shell Costs include, without limitation, 

site costs, parking costs, FF&E Costs, architectural, engineering, permits and fees, legal, accounting, 

taxes, sale or lease commissions, marketing expenses, initial operating capital and other indirect costs, 

as well as the developer overhead. 

“Site” means the Agency Property and the City Property, as described in Exhibit A. 

“Site Map” means the map of the Site which is attached hereto as Exhibit A and incorporated 

herein by reference. 

“Substantial Conformity” is defined in Section 301.1. 

“Temporary Closure” means a period of time, no longer than reasonably necessary for repairs, 

reconstruction or resolution, of maintenance issues, Force Majeure Delay notwithstanding, in no event 

longer than two hundred (200) days. 

“Third Party Audit” is defined in Section 501. 

“Title Company” is defined in Section 202 hereof. 

“Title Policy” is defined in Section 203.1 hereof. 

“Transfer” as used herein shall mean and include any direct or indirect conveyance, transfer, 

sale, assignment, lease, sublease, license, concession, franchise, gift, management agreement, 

operating agreement, hypothecation, mortgage, pledge, encumbrance, or the like of this Agreement, 

the Site, the Conforming Hotel and/or ownership and/or control of Developer.  “Transferee” shall refer 

to the person or entity receiving any Transfer. 

“Transient Occupancy” means an uninterrupted stay of no more than twenty-nine consecutive 

calendar days. 

“Transient Occupancy Tax” means the transient occupancy tax levied and collected pursuant 

to Chapter 3.12 of the Garden Grove Municipal Code, as it may be amended from time to time and 

held in the City’s general fund for unrestricted use.  Chapter 3.12 of the Garden Grove Municipal Code, 

as it may be amended from time to time, is referred to therein and herein as the “Transient Occupancy 

Tax Code,” provided, that, in no event, shall an amendment of the Transient Occupancy Tax Code 

after the Effective Date result in an increase in the Applicable Transient Occupancy Tax Rate for 

purposes of calculating Covenant Consideration. 
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200. ACQUISITION AND CONVEYANCE 

201. Conveyance of City Property and Agency Property. 

201.1 Conveyance of the Agency Property.  The parties anticipate that the 

Successor Agency will cause the Conveyance of the Agency Property to the Developer pursuant to the 

Agency DDA concurrently with the Closing hereunder. 

201.2 Conveyance of the City Property.  Subject to the satisfaction of the 

Conditions Precedent set forth hereinbelow, on or before the date set forth in the Schedule of 

Performance, but in no event later than the Outside Date, the City shall cause the Conveyance of the 

City Property and Developer shall accept Conveyance in accordance with the terms hereof.  The 

purchase price for the City Property shall be Nine Hundred Twenty Thousand Dollars ($920,000) (the 

“Purchase Price”) payable all cash, at Closing. 

201.3 Escrow.  Within thirty (30) days of the Date of Agreement, the parties shall 

open escrows for the Conveyance of the City Property and Agency Property (the “Escrow”) with First 

American Title Company or another escrow company mutually satisfactory to both parties (the 

“Escrow Agent”) by depositing a fully executed copy of this Agreement and the Agency DDA with 

Escrow Agent.  Escrow shall establish a separate escrow for the implementation of the Agency DDA 

which shall be governed by the terms of the Agency DDA and a separate escrow for the City Property 

which will be governed by the terms of this Agreement.  

201.4 Payment of the Purchase Price.  Within two (2) days prior to the scheduled 

Closing Date the Developer shall deposit the Purchase Price, in good and immediately available funds, 

into Escrow. 

201.5 Costs of Escrow.  City and Developer shall pay their respective portions of the 

premium for the Title Policy as provided in Section 203.1 hereof; the City shall pay for the 

documentary transfer taxes, if any, due with respect to the Conveyance of the City Property, and except 

in the event the Escrow is earlier cancelled (in which instance the cancellation provisions described 

below shall apply), Developer and City each shall pay one-half of all other usual fees, charges, and 

costs which arise from the Escrow.   

201.6 Escrow Instructions.  This Agreement shall constitute the joint escrow 

instructions of Developer and City for the Conveyance of the City Property and the Escrow Agent to 

whom these instructions are delivered is hereby empowered to act under this Agreement.  The parties 

hereto agree to do all acts reasonably necessary to close Escrow within thirty (30) days after the 

fulfillment and/or waiver of the City’s Conditions Precedent and the Developer’s Conditions 

Precedent.  Insurance policies for fire or casualty are not to be transferred, and City will cancel its own 

policies after the Closing.  All funds received in Escrow shall be deposited with other escrow funds in 

a separate interest-earning escrow trust account in a bank doing business in the State of California 

which is acceptable to the Developer and City.  All disbursements shall be made by check from such 

account. 

If in the opinion of either party or the Escrow Agent, it is necessary or convenient in 

order to accomplish the Closing of the Conveyance of the City Property, such party may require that 

the parties sign supplemental escrow instructions; provided that if there is any inconsistency between 

this Agreement and the supplemental escrow instructions, then the provisions of this Agreement shall 
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control.  The supplemental escrow instructions and any amendment of these escrow instructions or the 

supplemental escrow instructions shall be in writing and shall be signed by both the City and the 

Developer.  At the time of any amendment, the Escrow Agent shall agree to carry out its duties as 

Escrow Agent under such amendment.  All communications from the Escrow Agent to the City or the 

Developer shall be directed to the addresses and in the manner established in Section 701 of this 

Agreement for notices, demands and communications between the City and the Developer.  The parties 

agree to execute such other and further documents as may be reasonably necessary, helpful or 

appropriate to effectuate the provisions of this Agreement.  The Closing shall take place when all of 

the City’s Conditions Precedent and the Developer’s Conditions Precedent to the Closing of the 

Conveyance of the City Property, as set forth in Section 204, have been satisfied (and/or waived by the 

appropriate party).  Escrow Agent is instructed to release City’s escrow closing statements and 

Developer’s escrow closing statements to the respective parties. 

201.7 Authority of Escrow Agent.  Escrow Agent is authorized to, and shall: 

(a) Pay and charge Developer and City for their respective shares of the 

premium of the Title Policy as set forth in Section 203.1 and pay and charge each party respectively 

for any amount agreed to by such party in order to place title to the City Property in the condition 

necessary to satisfy Section 202 of this Agreement. 

(b) Pay and charge Developer and City for their respective shares of any 

escrow fees, charges, and costs payable under Section 201.5 of this Agreement. 

(c) Disburse funds, and deliver and record the Grant Deed and the 

Declaration when all of the Developer’s Conditions Precedent and the City’s Conditions Precedent to 

the Closing of the Conveyance have been fulfilled, or waived, in writing, by the party for whose benefit 

such condition is imposed.  Unless the parties mutually direct otherwise, the sales proceeds shall not 

be disbursed by the Escrow Agent unless and until the Escrow Agent has recorded the Grant Deed for 

the Agency Property and City Property and the Title Company is irrevocably committed to deliver to 

the Developer the Title Policy conforming to the requirements of this Agreement. 

(d) Do such other actions as necessary, including obtaining the Title 

Policy, to fulfill its obligations under this Agreement. 

(e) Within the discretion of Escrow Agent, direct City and Developer to 

execute and deliver any instrument, affidavit, and statement, and to perform any act reasonably 

necessary to comply with the provisions of FIRPTA and any similar state act and regulation 

promulgated thereunder.  City agrees to execute a Certificate of Non-Foreign Status by individual 

transferor, a Certification of Compliance with Real Estate Reporting Requirement of the 1986 Tax 

Reform Act and/or a California Franchise Tax Board Form 590 or similar form to assure Developer 

that there exists no withholding requirements imposed by application of law as may be required by 

Escrow Agent, on the forms to be supplied by Escrow Agent. 

(f) Prepare and file with all appropriate governmental or taxing authorities 

a uniform settlement statement, closing statement, tax withholding forms including an IRS 1099-S 

form, if necessary, and be responsible for withholding taxes, if any such forms are provided for or 

required by law. 
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(g) Provide to each party all information which it receives with respect to 

the condition and acquisition of the City Property. 

201.8 Closing.  The Conveyance of the City Property shall occur within thirty (30) 

days of the written satisfaction or written waiver of all of City’s Conditions Precedent and Developer’s 

Conditions Precedent to Closing of the Conveyance, as set forth in Section 204 hereof, but in no event 

later than December 31, 2022 (the “Outside Closing Date”).  The Closing of the City Property shall 

occur at a location within Orange County at a time and place reasonably agreed on by the parties.  The 

“Close” or “Closing” of the City Property shall mean the time and day that Escrow Agent (i) holds all 

documents and funds necessary to effect the Conveyance of the City Property, and (ii) receives written 

confirmation that all conditions precedent have been satisfied or waived.  The “Closing Date” shall 

mean the day upon which Escrow Agent causes the Grant Deed and any related documents requiring 

recordation under this Agreement to be recorded by the Orange County Recorder.  

201.9 Termination.  If Escrow is not in condition to close by the Outside Closing 

Date, then either party which has fully performed under this Agreement may, in writing, demand the 

return of money or property and terminate the Escrow.  If either party makes a written demand for 

return of documents or properties, the Escrow shall not terminate until five (5) days after Escrow Agent 

shall have delivered copies of such demand to the other party at the address shown in this Agreement.  

If any objections are raised within said five (5) day period, Escrow Agent is authorized to hold all 

funds and documents until instructed by a court of competent jurisdiction or by mutual written 

instructions of the parties. If no such objections are timely raised, the Escrow Agent shall immediately 

return the demanded money and/or documents, and the escrow cancellation charges shall be paid by 

the party in Default, or if no party or both parties are in Default half of the escrow cancellation charges 

shall be paid by each party.  Termination of the Escrow shall be without prejudice as to whatever legal 

rights either party may have against the other arising from this Agreement.  If no demands are made 

for return of documents or properties, the Escrow Agent shall proceed with the Closing as soon as 

possible.  Nothing in this Section 201.9 shall be construed to impair or affect the rights of the Developer 

to specific performance.  If the Escrow for the Conveyance of the City Property is terminated pursuant 

to this Section 201.9, then this Agreement shall terminate, and Developer shall have no further right to 

purchase the City Property.  The foregoing paragraph shall not be deemed to limit any other right of 

the City to terminate this Agreement or seek remedies for Developer’s default set forth elsewhere in 

this Agreement. 

201.10 Close of Escrow.  Escrow Agent shall close Escrow for the Conveyance of the 

City Property as follows: 

(a) Record the Grant Deed, with instructions for the Recorder of Orange 

County, California to deliver the recorded Grant Deed to Developer; 

(b) Record the Declaration against the City Property with instructions for 

the Recorder of Orange County, California to deliver the recorded Declaration to the City and a 

conformed copy to Developer. 

(c) File any informational reports required by Internal Revenue Code 

Section 6045I, as amended, and any other applicable requirements; 

(d) Deliver the FIRPTA Certificate, if any, to Developer; 
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(e) Forward to both Developer and City a separate accounting of all funds 

received and disbursed for each party and copies of all executed and recorded or filed documents 

deposited into Escrow, with such recording and filing date and information endorsed thereon. 

202. Review of Title.  The City shall cause First American Title Company or another title 

company mutually agreeable to both parties (the “Title Company”), to deliver to Developer a standard 

preliminary title report (the “Report”) with respect to the title to the City Property, together with legible 

copies of the documents underlying the exceptions (“Exceptions”) set forth in the Report, within five 

(5) days following the Date of Agreement.  The Developer may, at its own expense, also obtain a 

survey of the Site (the “Survey”) within thirty (30) days of receipt of the Report.  The Developer shall 

have the right to reasonably approve or disapprove the Exceptions and the Survey; provided, however, 

that the Developer hereby approves the following Exceptions: 

(a) The lien of any non-delinquent property taxes and assessments (to be 

prorated at close of Escrow); and 

(b) The provisions set forth in the Grant Deed and the Declaration to be 

recorded concurrently with the Closing. 

Developer shall have thirty (30) days from the date of its receipt of the Report (or sixty (60) 

days if Developer seeks to obtain a Survey) to give written Notice to City and Escrow Agent of 

Developer’s approval or disapproval of any of such Exceptions and the items shown on the Survey.  If 

Developer notifies City of its disapproval of any Exceptions in the Report and/or Survey items, City 

shall have the right, but not the obligation, to remove any disapproved Exceptions and/or Survey items, 

after receiving written notice of Developer’s disapproval or provide assurances satisfactory to 

Developer that such Exception(s) and/or Survey items will be removed within thirty (30) days.  If City 

cannot or does not elect to remove any of the disapproved Exceptions and/or Survey items within that 

thirty (30) day period, Developer shall have ten (10) business days after the expiration of such thirty 

(30) day period to either give the City written notice that Developer elects to proceed with the purchase 

of the City Property subject to the disapproved Exceptions and/or Survey items or to give the City 

written notice that the Developer elects to terminate this Agreement or that Developer will remove 

such disapproved Exceptions at Developer’s sole cost and expense.  The Exceptions to title and Survey 

items approved by Developer or subject to which Developer agrees to take title to the City Property as 

provided herein shall hereinafter be referred to as the “Condition of Title.”  Developer shall have the 

right to approve or disapprove any Exceptions reported by the Title Company and/or new Survey items 

(which are not created by Developer) after Developer has approved the Condition of Title for the City 

Property.  Notwithstanding the above, City shall remove any new Exception to title which is voluntarily 

created by City following the Date of Agreement.  Notwithstanding the foregoing, it shall be the 

responsibility, but not the obligation of the Developer, to remove any restrictions on title which 

prohibits or limit the construction of the Conforming Hotel. 

203. Title Insurance. 

203.1 Title Policy for Conveyance of City Property.  Concurrently with recordation 

of the Grant Deed conveying title to the City Property to Developer, City will cause Title Company to 

issue to Developer a CLTA (1970 Form B) Standard Coverage owner’s policy of title insurance, issued 

by the Title Company insuring that the title to the City Property is vested in Developer in the condition 

required by this Section 203.1 with insurance coverage in the amount of ________________ Dollars 

($____________) (the “Title Policy”).  The Title Company shall provide the City with a copy of the 
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Title Policy.  The City shall pay the portion of the premium for the Title Policy equal to the cost of a 

CLTA standard coverage title policy.  Any additional costs, including the incremental cost of an ALTA 

policy extended coverage above the cost of a CLTA policy in the same policy amount, the costs of any 

required survey, or any endorsements requested by the Developer, shall be borne by the Developer.  

Exclusive possession of the City Property shall be delivered to the Developer at the Closing unless 

Developer specifies otherwise in its sole and absolute discretion. 

204. Conditions of Closing.  The Closing for the Conveyance of the City Property is 

conditioned upon the satisfaction of the following terms and conditions within the times designated 

below: 

204.1 City’s Conditions Precedent.  City’s obligation to proceed with the Closing 

of the Conveyance of the City Property is subject to the fulfillment by Developer (or written waiver by 

City) of each and every one of the conditions precedent (a) through (l) inclusive, described below 

(“City’s Conditions Precedent”), which are solely for the benefit of City, and which shall be fulfilled 

or waived by the Outside Closing Date (or such other time periods provided for herein): 

(a) Execution of Documents.  The Developer shall have executed and 

acknowledged the Grant Deed, the Declaration, and any other documents required hereunder and 

delivered such documents into Escrow.  Developer shall have delivered into Escrow organizational 

documents evidencing Developer’s organization and good standing within the State of California. 

(b) Agency Property.  The Parties shall be in a position to close 

concurrently on the Agency Property. 

(c) Environmental.  The Developer shall not have elected to cancel 

Escrow and terminate this Agreement due to the environmental condition of the City Property pursuant 

to and within the time frame set forth in Section 207.1 hereof. 

(d) Land Use Approvals.  All land use approvals required pursuant to 

Section 303 hereof shall have been obtained, except a Final Map; provided that a completed application 

for a tentative map shall have been submitted for processing. 

(e) Insurance.  The Developer shall have provided proof of insurance (or 

self-insurance) as required by Section 306 hereof. 

(f) Predevelopment Financing.  The Developer shall have provided 

evidence reasonably satisfactory to the City that the Developer has sufficient internal funds and/or has 

obtained a loan or financing for the preparation, submittal, and approval by the City of Design and 

Specifications and such other plans and permits as may be necessary to secure Building Permits to 

construct the Conforming Hotel pursuant to Section 309 hereof (“Predevelopment Financing”), and 

such Predevelopment Financing  shall close and/or be available to the Developer upon the Closing. 

(g) Project Architect and Project Engineer.  Developer shall have 

entered into an agreement with a licensed architect to prepare the Design and Specifications and with 

a duly licensed engineer to prepare and process a Final Map. 

(h) No Litigation.  No litigation, administrative or adjudicative 

proceeding, including without limitation an application for a writ of mandate, shall be pending or 
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threatened which seeks to challenge or enjoin the Conveyance or any portion of the Conforming Hotel 

then being developed in conjunction with the Closing or the transactions covered by this Agreement, 

or, except to the extent Developer provides adequate security therefor in the reasonable discretion of 

the City, to obtain damages in connection therewith.   

(i) No Default.  Prior to the Close of Escrow, Developer shall not be in 

Default in any of its obligations under the terms of this Agreement and all representations and 

warranties of Developer contained herein shall be true and correct in all material respects. 

(j) Conforming Hotel Franchise Agreement and Conforming Hotel 

Operating Agreement.  Developer shall have entered into a Conforming Hotel Franchise Agreement 

and a Conforming Hotel Operating Agreement, each of which shall have been approved by the City 

acting in its reasonable discretion to determine conformity with this Agreement. 

(k) Hotel Operator.  City shall have approved the Hotel Operator.   

(l) Section 208 Escrow Instructions.  The parties shall have agreed upon 

terms of the escrow instructions required in regard to Developer’s deposit of the grant deeds for the 

Agency Property, City Property pursuant to Section the 208 Escrow Instructions. 

204.2 Developer’s Conditions Precedent.  Developer’s obligation to proceed with 

the purchase of the City Property is subject to the fulfillment or waiver by Developer of each and all 

of the conditions precedent (a) through (j) inclusive, described below (“Developer’s Conditions 

Precedent”), which are solely for the benefit of Developer, and which shall be fulfilled or waived by 

the Outside Closing Date (or such other time periods provided for herein): 

(a) No Default.  Prior to the Close of Escrow, City shall not be in Default 

in any of its obligations under the terms of this Agreement and all representations and warranties of 

City contained herein shall be true and correct in all material respects. 

(b) Execution of Documents.  The City shall have executed and 

acknowledged the Grant Deed, the Declaration, and any other documents required hereunder, and 

delivered such documents into Escrow. 

(c) Agency Property.  The Parties shall be in a position to close 

concurrently on the Agency Property. 

(d) Title Policy.  Developer shall have reviewed and approved the 

Condition of Title of the City Property, as provided in Section 202 hereof, and the Title Company shall, 

conditioned only upon payment of Title Company’s regularly scheduled premium, have irrevocably 

committed to provide the Title Policy for the City Property upon the Close of Escrow, in accordance 

with Section 203 hereof.  

(e) Property Condition.  The Developer shall not have elected to cancel 

Escrow and terminate this Agreement due to the Property Condition pursuant to Section 207.1 hereof. 

(f) Land Use Approvals. All land use approvals required pursuant to 

Section 303 hereof shall have been obtained, except a Final Map; provided that a completed application 

for a tentative map shall have been submitted for processing. 
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(g) No Litigation.  No litigation, administrative or adjudicative 

proceeding, including without limitation an application for a writ of mandate, shall be pending or 

threatened which seeks to challenge or enjoin the Conveyance or any portion of the Conforming Hotel 

then being developed in conjunction with the Closing, or the transactions covered by this Agreement 

or, except to the extent Developer provides adequate security therefor in the reasonable discretion of 

the City, to obtain damages in connection therewith.  

(h) Conforming Hotel Franchise Agreement and Conforming Hotel 

Operating Agreement.  Developer shall have entered into a Conforming Hotel Franchise Agreement 

and a Conforming Hotel Operating Agreement, each of which shall have been approved by the City 

acting in its reasonable discretion to determine conformity with this Agreement. 

(i) Hotel Operator.  City shall have approved the Hotel Operator.  City 

hereby approves Kam Sang as the operator. 

(j) Section 208 Escrow Instructions.  The parties shall have agreed upon 

terms of the escrow instructions required in regard to Developer’s deposit of the grant deeds for the 

Agency Property, City Property, and Housing Authority Property pursuant to Section 208 Escrow 

Instructions. 

205. Representations and Warranties. 

205.1 City Representations.  City represents and warrants to Developer as follows: 

(a) City is a municipal corporation organized under the Constitution and 

laws of the State of California. 

(b) The execution and delivery of this Agreement by City has been fully 

authorized by all requisite actions on the part of City. 

(c) City’s execution, delivery and performance of its obligations under this 

Agreement will not constitute a default or a breach under any contract, agreement or order to which 

City is a party or by which it is bound. 

(d) City shall have, as of the Closing, provided Developer access to all 

written materials regarding the City Property that the City has Actual Knowledge of and which are in 

its possession, and City has no actual knowledge of any other such written materials. 

(e) The City has no Actual Knowledge, and has not received any notice or 

communication from any governmental agency having jurisdiction over the City Property notifying 

the City of the presence of surface or subsurface zone Hazardous Materials in, on or under the City 

Property or any portion thereof. 

“Actual Knowledge,” as used herein, shall not impose a duty of investigation, 

and shall mean the actual knowledge of the City’s employees and agents who have participated in the 

preparation of this Agreement and the acquisition of the City Property. 

Until the Closing, City shall, upon learning of any fact or condition which 

would cause any of the warranties and representations in this Section 205.1 not to be true as of Closing, 

immediately give written Notice of such fact or condition to Developer.  Such exception(s) to a 
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representation shall not be deemed a breach by City hereunder, but shall constitute an exception which 

Developer shall have a right to approve or disapprove if such exception would have a material effect 

on the value and/or operation of the Conforming Hotel.  If Developer elects to close Escrow following 

disclosure of such information, City’s representations and warranties contained herein shall be deemed 

to have been made as of the Closing, subject to such exception(s).  If, following the disclosure of such 

information, Developer elects to not close Escrow, then the Escrow shall automatically terminate, and 

the provisions of Section 201.9 shall apply.  The representations and warranties set forth in this 

Section 205.1 shall survive the Closing. 

205.2 Developer’s Representations.  Developer represents and warrants to City as 

follows: 

(a) Authority.  Developer is a duly organized limited liability company 

within and in good standing under the laws of the State of California.  The copies of the documents 

evidencing the organization of the Developer that have been delivered to the City through Escrow are 

true and complete copies of the originals, as amended to the Date of Agreement.  The execution, 

performance and delivery of this Agreement by Developer has been fully authorized by all requisite 

actions on the part of the Developer. 

(b) No Conflict.  Developer’s execution, delivery and performance of its 

obligations under this Agreement will not constitute a default or a breach under any contract, agreement 

or order to which the Developer is a party or by which it is bound. 

(c) No Developer Bankruptcy.  Developer is not the subject of a current 

or pending bankruptcy proceeding. 

Until the Closing, Developer shall, upon learning of any fact or condition which would cause 

any of the warranties and representations in this Section 205.2 not to be true as of Closing, immediately 

give written Notice of such fact or condition to City.  Such exception(s) to a representation shall not 

be deemed a breach by Developer hereunder, but shall constitute an exception which City shall have a 

right to approve or disapprove if such exception would have an effect on the value and/or operation of 

the Conforming Hotel.  If City elects to close Escrow following disclosure of such information, 

Developer’s representations and warranties contained herein shall be deemed to have been made as of 

the Closing, subject to such exception(s).  If, following the disclosure of such information, City elects 

to not close Escrow, then the Escrow shall automatically terminate, and the provisions of Section 201.9 

shall apply.  The representations and warranties set forth in this Section 205.2 shall survive the Closing. 

206. Studies and Reports; Right of Entry.  The Developer shall have access to all written 

reports, documents, data and information on the City Property available to and in the possession of the 

City, but without warranty or representation by the City as to the completeness, correctness or validity 

of such written materials.  City shall warrant as of the Closing that it has provided access to all such 

written materials that the City has Actual Knowledge of and which are in its possession or reasonably 

available to it and that the City has no Actual Knowledge of any other such written materials. 

For a period of one hundred twenty (120) days after the Date of Agreement, Developer shall, 

upon (a) execution by the Developer of a right of entry agreement in the form of Exhibit H attached 

hereto, and (b) giving at least twenty-four (24) hours’ notice to the City, have access to the City 

Property for the purpose of obtaining data and making surveys and tests necessary to carry out this 

Agreement.  The Developer shall hold harmless, indemnify, and release the City and its officers, 
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employees, and representatives from and against any injury or damages arising out of any activity 

pursuant to this Section 206.  At the City’s request, copies of data, surveys and tests obtained or made 

by the Developer on the City Property shall be filed with the City, without warranty or representation 

by the Developer as to the completeness, correctness or validity of such data and information.  Any 

preliminary work by the Developer shall be undertaken only when any necessary permits have been 

secured from the appropriate governmental agencies. 

207. Property Condition; Release of City as to City Property. 

207.1 Approval of Property Condition.  Developer shall be entitled to reasonably 

approve or disapprove the condition of the City Property as it relates to Hazardous Materials, soils, 

geology, seismic conditions, suitability for the intended purpose and land use (the “Property 

Condition”) by notice to the City within thirty (30) days following the Date of Agreement.  In the event 

that the Developer disapproves the Property Condition, this Agreement shall be terminated as provided 

in Section 606 hereof. 

207.2 No Further Warranties As To City Property; Delivery of City Property 

“as is”; Release of City.  Except for representations, warranties and covenants of the City in this 

Agreement to the contrary, which have not otherwise been disavowed to the Developer pursuant to 

Section 205.1, the physical condition of the City Property is and shall be delivered to Developer in an 

“as-is” condition, with no warranty expressed or implied by City, including without limitation, 

regarding the presence of Hazardous Materials or the condition of the soil, its geology, the presence of 

known or unknown seismic faults, or the suitability of the City Property for the development purposes 

intended hereunder. 

Except for representations, warranties, and other covenants of the City in this 

Agreement to the contrary, which have not otherwise been disavowed to the Developer pursuant to 

Section 205.1, the Developer hereby waives, releases and discharges forever the City, and its 

employees, officers, agents and representatives, from all present and future claims, demands, suits, 

legal and administrative proceedings and from all liability for damages, losses, costs, liabilities, fees 

and expenses, present and future, arising out of or in any way connected with the City’s or the 

Developer’s use, maintenance, ownership or operation of the City Property, any Hazardous Materials 

on the City Property, or the existence of Hazardous Materials Contamination in any state on the City 

Property, however they came to be placed there. 

The Developer acknowledges that it is aware of and familiar with the provisions of 

Section 1542 of the California Civil Code which provides as follows: 

“A general release does not extend to claims that the creditor or releasing party does 

not know or suspect to exist in his or her favor at the time of executing the release and that, if known 

by him or her, would have materially affected his or her settlement with the debtor or released party.” 

Except for representations, warranties and covenants of the City in this Agreement to 

the contrary, which have not otherwise been disavowed to the Developer pursuant to Section 205.1, as 

such provision relates to this Section 207.2, the Developer hereby waives and relinquishes all rights 

and benefits which it may have under Section 1542 of the California Civil Code. 

207.3 Developer Precautions.  From and after the Date of Agreement, the Developer 

shall use commercially reasonable efforts to prevent the release into the environment of any Hazardous 
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Materials that are located in, on or under the City Property.  Such precautions shall include compliance 

with all Governmental Requirements with respect to Hazardous Materials. 

207.4 Required Disclosures.  From and after the Date of Agreement, the Developer 

shall notify the City, and provide to the City a copy or copies, of all environmental permits, disclosures, 

applications, entitlements or inquiries relating to the City Property, including notices of violation, 

notices to comply, citations, inquiries, clean-up or abatement orders, cease and desist orders, reports 

filed pursuant to self-reporting requirements and reports filed or applications made pursuant to any 

Governmental Requirement relating to Hazardous Materials and underground tanks.  Upon request, 

the Developer shall furnish to the City a copy or copies of any and all other environmental entitlements 

or inquiries relating to or affecting the City Property including, but not limited to, all permit 

applications, permits and reports. 

207.5 Developer Indemnity.  Except as to the representations, warranties and 

covenants of the City in this Agreement to the contrary which have not otherwise been disavowed to 

the Developer pursuant to Section 207.2, Developer agrees to indemnify, defend and hold City and 

their respective officers, employees, agents, representatives and volunteers harmless from and against 

any claim, action, suit, proceeding, damage, liability, deficiency, fine, penalty, or punitive damage 

(including, without limitation, reasonable attorneys’ fees), resulting from, arising out of, or based upon 

the presence, release, use, generation, discharge, storage or disposal of any Hazardous Materials on, 

under, in or about, or the transportation of any such Hazardous Materials to or from, the Site which 

occurs from and after the Date of Agreement. 

208. Post-Closing Conditions and Obligations.  The Developer shall fulfill the following 

post-closing conditions within the timeframe set forth herein. 

(a) On or before January 30, 2023, Developer shall provide evidence to the 

City that it has begun processing Final Maps. 

(b) On or before April 30, 2023, Developer shall begin processing Final 

Maps with the County of Orange. 

(c) On or before May 30, 2023, the City shall have approved the Final Site 

Plan and the Developer shall have cause to be prepared the Schematic Design for the Conforming 

Hotel. 

(d) On or before September 30, 2023, the Developer shall have caused the 

Design Development Drawings (with exterior Designs and Specifications only) to be submitted to the 

City for initial review. 

(e) On or before June 30, 2024, Developer shall have provided City with 

evidence of Construction Financing. 

(f) On or before August 1, 2024, Developer shall have received Building 

Permits for foundation and superstructure, and recorded and funded its Construction Financing. 

(g) On or before November 1, 2024, Developer shall commence 

excavation. 
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(h) On or before February 1, 2025, Developer shall have commenced 

Construction. 

In the event that any of these conditions are not fulfilled within the prescribed timeframes, City 

will have the right to declare such failure of condition a Breach and following notice and an opportunity 

to cure, as described in Section 602, such Breach and failure to cure, shall become a Default. 

208.1 Return of Agency Property and City Property. Upon such Default, 

Developer shall convey or cause the conveyance of the City Property and Agency Property to the 

City, with the property condition and title condition as when each was conveyed and the City shall 

then return Developer the Purchase Price for the City Property ($920,000.00); provided, however the 

parties may jointly agree to allow the Developer to retain the Agency Property for purposes of 

development in accordance with the Agency DDA. 

In furtherance of the requirements of this Section 208.1, Developer shall, concurrently with the 

Closing, deposit grant deeds for the Agency Property, City Property and Housing Authority Property 

with Escrow Agent together with escrow instructions mutually agreed to by the Developer and City, 

consistent with the terms of this Section 208.1 (“208 Escrow Instructions”). 

Kam Sang hereby guaranties the performance of Developer under this Section 208.1 pursuant 

to the Guaranty. 

 

300. DEVELOPMENT OF THE SITE 

301. Scope of Development.   

301.1 Conforming Hotel.  Developer shall develop the Site in substantial 

conformance with the Conceptual Site Plan, Land Use Approvals and the Scope of Development, 

within the time periods set forth in the Schedule of Performance.  The physical quality of the 

Conforming Hotel, including, without limitation, construction quality, finish material, lighting, 

landscaping and site amenities shall be comparable to (i) that achieved at the Nickelodeon Hotel & 

Resort located in Punta Cana, Dominican Republic or (ii) another resort hotel which, at a minimum 

meets the AAA Four Diamond Requirements.  In addition to the foregoing, and in either case, the 

actual and direct third-party construction costs for the Conforming Hotel shall not be less than Two 

Hundred Fifty Thousand Dollars ($250,000) per room computed by dividing the total actual and direct 

third -party construction costs by the number of rooms (“Minimum Shell Costs”).  The actual and direct 

third -party costs per room for Furniture, Fixtures, and Equipment shall be not less than Forty-Five 

Thousand Dollars ($45,000) (“Minimum FF&E Costs”).  Following the issuance of the Release of 

Construction Covenants for the Conforming Hotel and thereafter until the expiration or termination of 

the Covenant Consideration Period, the Conforming Hotel and repair and maintenance thereof shall 

remain comparable in terms of quality and level of amenities existing for the Conforming Hotel as of 

the date of issuance of the Release of Construction Covenants.  In order to ensure that these quality 

expectations of each party for the Conforming Hotel are met, Developer hereby agrees to construct the 

Conforming Hotel in accordance with the Minimum Development Standards and the Preliminary 

Capital Cost Budget.  The architectural and interior designs and specifications (the “Design and 

Specifications”) for the buildings in the Conforming Hotel will be prepared in conformity with such 

Minimum Development Standards and Preliminary Capital Cost Budget.  The Developer shall submit 
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the Design and Specifications for the Conforming Hotel for review by the City as part of the submittal 

of the Design Development Drawings set forth in Section 302.1 below.  The Design and Specifications 

shall include a detailed budget for the construction, furnishing and equipping of the Conforming Hotel, 

exclusive of land costs (the “Capital Cost Budget” for the Conforming Hotel), which Capital Cost 

Budget shall be at least equal to the Preliminary Capital Cost Budget for the Conforming Hotel, as 

adjusted pursuant to the third paragraph of this Section 301.1, if applicable. 

In addition to the requirement that such Design and Specifications must be in compliance with 

the Land Use Approvals, the City shall review the Capital Cost Budget submitted with such Design 

and Specifications to assure that it: (a) represents a reasonable estimate of the cost required to construct, 

furnish and equip those portions of the Conforming Hotel proposed to be constructed; and (b) reflects 

a total square footage and a total cost at least equal to the Preliminary Capital Cost Budget for the 

Conforming Hotel as adjusted pursuant to the third paragraph of this Section 301.1, if applicable.  The 

City shall also review the Design and Specifications to assure that the Design and Specifications is in 

conformity with the Minimum Development Standards.  The Design and Specifications shall be 

deemed to be in conformity with the Minimum Development Standards, and the associated Capital 

Cost Budget shall be deemed to be a reasonable estimate of the cost required to construct, furnish and 

equip the portions of the Conforming Hotel proposed to be constructed if a registered California 

architect delivers a certification to the City to such effect.  If the Capital Cost Budget does not fulfill 

the aforementioned conditions, or the Design and Specifications are not in conformity with the 

Minimum Development Standards, the City shall have the right, but not the obligation, to reject the 

Design and Specifications (including the Capital Cost Budget) for the Conforming Hotel until 

Developer corrects such matters to the reasonable satisfaction of City.  Provided that Developer is not 

otherwise in Default and subject to the right to terminate as a result of the expiration of the term of this 

Agreement, the foregoing process shall be repeated as many times as necessary until the Design and 

Specifications and associated Capital Cost Budget are ascertained to have met the standards set forth 

above, or the City, in its sole discretion, approves such Design and Specifications (including the Capital 

Cost Budget) irrespective of such requirement.  Once the Design and Specifications (including the 

Capital Cost Budget) are approved in the foregoing manner, such Design and Specifications (including 

the Capital Cost Budget) shall be referred to as the “Final Site Plan” for the Conforming Hotel.  

Developer shall file such Design and Specifications (including the Capital Cost Budget) with respect 

to the Conforming Hotel Design and Specifications (including the Capital Cost Budget) shall be 

submitted on or before three (3) months prior to the proposed date for commencement of construction. 

The Conforming Hotel will be constructed in Substantial Conformity with the Final Site Plan. 

If a Development Area is not constructed in substantial conformity with the Final Site Plan, then the 

City shall not be obligated to pay Covenant Considerations.  The Conforming Hotel shall be deemed 

to have been developed in conformity with its Final Site Plan if a registered California architect delivers 

a certification to the City stating that the Conforming Hotel has been constructed in Substantial 

Conformity with the Final Site Plan for the Conforming Hotel.  “Substantial Conformity” for purposes 

of this Section means that the final cost of constructing the Conforming Hotel excluding land costs 

shall be within ten percent (10%) of the approved Capital Cost Budget including any in lieu payments, 

the materials shall be of like quality and appearance, and the Conforming Hotel shall be otherwise built 

in accordance with the Final Site Plan. 

302. Design Review. 

302.1 Developer Submissions.  Before commencement of construction of the 

Conforming Hotel or other works of improvement upon the Site, the Developer shall submit to the City 
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any plans and drawings (collectively, the “Design Development Drawings”) which may be required 

by the City with respect to any permits and entitlements which are required to be obtained to develop 

the Site. 

302.2 City Review and Approval.  The City shall have all rights to review and 

approve or disapprove all Design Development Drawings and other required submittals in accordance 

with the City Municipal Code, and nothing set forth in this Agreement shall be construed as the City’s 

approval of any or all of the Design Development Drawings.  City shall retain discretionary approval 

over the quality and appearance of those elements of the Conforming Hotel having a material visual 

impact on the exterior portions of the Conforming Hotel through the process set forth in Section 301.1 

for Developer to obtain an Approved Final Site Plan (as set forth in Section 301.1 above).  Following 

approval of the Approved Final Site Plan for the Conforming Hotel, City shall have no further 

discretionary approval rights over such exterior portions of the Conforming Hotel except to the extent 

the Developer does not adhere to such Approved Final Site Plan in construction of the Conforming 

Hotel. 

302.3 Revisions.  Any and all change orders or revisions required by the City and its 

inspectors which are required under the Municipal Code and all other applicable Uniform Codes (e. g. 

Building, Plumbing, Fire, Electrical, etc.) and under other Governmental Requirements shall be 

included by the Developer in its Design Development Drawings and other required submittals and shall 

be completed during the construction of the Conforming Hotel. 

302.4 Defects in Plans.  The City shall not be responsible either to the Developer or 

to third parties in any way for any defects in the Design Development Drawings, nor for any structural 

or other defects in any work done according to the approved Design Development Drawings, nor for 

any delays reasonably caused by the review and approval processes established by this Section 302. 

303. Land Use Approvals.  Before commencement of construction of the Conforming 

Hotel or other works of improvement upon the Site, the Developer shall secure or cause to be secured, 

at the expense of the Developer, any and all land use and other entitlements, permits and approvals 

which may be required for the Conforming Hotel by the City or any other governmental agency 

affected by such construction or work, including without limitation, the Development Agreement and 

compliance with CEQA (“Land Use Approvals”). 

303.1 Developer to Pay Costs.  City and Developer shall, without limitation, apply 

for and secure the following, and Developer shall pay all costs, charges and fees associated therewith: 

(a) All permits and fees required by the City, County and other 

governmental agencies with jurisdiction over the Conforming Hotel: 

(b) All approvals for a final subdivision map, parcel map or lot line 

adjustment necessary to consolidate and re-subdivide the parcels within the Site pursuant to the 

California Subdivision Map Act. 

304. Schedule of Performance.  The Developer shall submit all applications for Land 

Approvals and commence and complete construction of the Conforming Hotel and otherwise comply 

with its obligations under this Agreement in accordance with the Schedule of Performance, as such 

dates therein may be extended by the parties or by operation of law. 
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305. Cost of Construction.  All of the cost of planning, designing, developing and 

constructing the Conforming Hotel shall be borne solely by Developer. 

306. Insurance Requirements.  On or before the date of commencement of construction of 

the Conforming Hotel or any portion thereof, the Developer shall take out and maintain or shall cause 

its contractor to take out and maintain until the issuance of the final Release of Construction Covenants 

pursuant to Section 310 of this Agreement, a comprehensive general liability policy with a policy limit 

in the amount of Three Million Dollars ($3,000,000) combined single limit policy, with limits of One 

Million Dollars ($1,000,000) per occurrence, including contractual liability, as shall protect the 

Developer and City from claims for such damages, and which policy shall be issued by a reputable 

insurance carrier licensed to do business in the State of California.  Such policy or policies shall be 

written on an occurrence basis.  The Developer shall also furnish or cause to be furnished to the City 

evidence satisfactory to the City that Developer and any contractor with whom it has contracted for 

the performance of work on the Site or otherwise pursuant to this Agreement carries workers’ 

compensation insurance as required by law.  The Developer shall furnish a certificate of insurance 

countersigned by an authorized agent of the insurance carrier setting forth the general provisions of the 

insurance coverage.  This countersigned certificate shall name the City and its respective officers, 

employees, agents, representatives and volunteers as additionally insured parties under the policy, and 

the certificate shall be accompanied by a duly executed endorsement evidencing such additional 

insured status.  The certificate and endorsement by the insurance carrier shall contain a statement of 

obligation on the part of the carrier to notify City of any material change, cancellation or termination 

of the coverage at least thirty (30) days in advance of the effective date of any such material change, 

cancellation or termination.  Coverage provided hereunder by the Developer shall be primary insurance 

and not be contributing with any insurance maintained by the City, and the policy shall contain such 

an endorsement.  The insurance policy or the endorsement shall contain a waiver of subrogation for 

the benefit of the City.  The required certificate shall be furnished by the Developer prior to the 

commencement of construction of the Conforming Hotel or any portion thereof. 

307. Indemnification.  The Developer shall defend, indemnify, assume all responsibility 

for, and hold the City, and its officers, employees, agents, representatives and volunteers, harmless 

from all claims, demands, damages, defense costs or liability of any kind or nature relating to (a) any 

damages to property or injuries to persons, including accidental death (including attorneys’ fees and 

costs), which may be caused by any acts or omissions of the Developer under this Agreement, whether 

such activities or performance thereof be by the Developer or by anyone directly or indirectly employed 

or contracted with by the Developer and whether such damage shall accrue or be discovered before or 

after termination of this Agreement, except to the extent such matters are caused by the negligence or 

willful misconduct of the City, or its officers, employees, agents, representatives or volunteers, its own 

Default under this Agreement, or the invalidity of any covenants, representations or warranties of the 

City (except to the extent the invalidity of such covenant, representation, or warranty has been 

previously disclosed to and approved by Developer), as to which Developer shall not be liable, and 

(b) any litigation, administrative or adjudicative challenge by third parties to the validity, applicability, 

interpretation or implementation of this Agreement, or the approval of any environmental analysis with 

respect to the Conforming Hotel and this Agreement and/or Governmental Requirements (“Action”).  

The Developer shall have the obligation to defend any such action; provided, however, that this 

obligation to defend shall not be effective if and to the extent that Developer determines in its 

reasonable discretion that such Action is meritorious or that the interests of the parties justify a 

compromise or a settlement of such Action, in which case Developer shall compromise or settle such 

Action in a way that fully protects City from any liability or obligation.  In this regard, Developer’s 

obligation and right to defend shall include the right to hire (subject to written approval by the City) 
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attorneys and experts necessary to defend, the right to process and settle reasonable claims, the right 

to enter into reasonable settlement agreements and pay amounts as required by the terms of such 

settlement, and the right to pay any judgments assessed against Developer or City.  If Developer 

defends any such Action, as set forth above, (i) Developer shall indemnify and hold harmless City and 

its officers, employees, representatives, agents and volunteers from and against any claims, losses, 

liabilities, or damages assessed or awarded against either of them by way of judgment, settlement, or 

stipulation; (ii) City shall be entitled to settle any such claim only with the written consent of the 

Developer; and (iii) any settlement without Developer’s consent shall not constitute a default by City 

but shall release Developer’s obligations under this Section 307 with respect to such settled claim. 

308. Rights of Access.  Representatives of City shall have the right of access to the Site, 

without charges or fees, at normal construction hours during the period of construction for the purposes 

of this Agreement, including but not limited to, the inspection of the work being performed in 

constructing the Conforming Hotel, so long as City representatives comply with all safety rules and do 

not interfere with, delay or interrupt Developer’s construction activities.  At the option of the 

Developer, such City representatives shall be escorted by a representative of the Developer.  The City 

shall indemnify the Developer and hold it harmless from any damage caused or liability arising out of 

the exercise of the foregoing right of access. 

309. Financing of the Conforming Hotel. 

309.1 Approval of Financing.  As required in §204 (f) and §208 (e), Developer shall 

submit to City evidence that Developer has obtained sufficient equity capital and/or has obtained firm 

and binding commitments for Predevelopment and Construction Financing necessary to undertake the 

development of the Conforming Hotel in accordance with this Agreement.  The City shall approve or 

disapprove such evidence of financing commitments within thirty (30) days of receipt of a complete 

submission.  Approval shall not be unreasonably withheld, delayed or conditioned.  If City shall 

disapprove any such evidence of financing, City shall do so by Notice to Developer stating the reasons 

for such disapproval and Developer shall promptly obtain and submit to City new evidence of 

financing.  City shall approve or disapprove such new evidence of financing in the same manner and 

within the same times established in this Section 309.1 for the approval or disapproval of the evidence 

of financing as initially submitted to City.  Developer shall close the approved Construction Financing, 

if any, prior to or concurrently with the Closing.  Such evidence of financing shall include the 

following:  (a) a copy of a legally binding, firm and enforceable loan commitment(s), if any, obtained 

by Developer from one or more financial institutions for the mortgage loan or loans for construction 

and permanent financing for the Conforming Hotel, subject to such lenders’ reasonable, customary and 

normal conditions and terms, and/or (b) other documentation satisfactory to the City as evidence of 

other sources of capital sufficient to demonstrate that Developer has adequate funds to cover the 

difference between the total cost of the construction and completion, less financing authorized by those 

loans set forth above. 

309.2 No Encumbrances Except Mortgages, Deeds of Trust, or Sale and 

Lease-Back for Development.  Mortgages, deeds of trust and sales and leases-back shall be permitted 

before completion of the Conforming Hotel only with the City’s prior written approval, which shall 

not be unreasonably withheld, conditioned or delayed, but only for the purpose of securing loans of 

funds to be used for financing the construction of the Conforming Hotel (including architecture, 

engineering, legal, and related direct costs as well as indirect costs) on or in connection with the Site, 

and any other purposes necessary and appropriate in connection with development under this 

Agreement.  In no event, however, shall the amount or amounts of indebtedness secured by mortgages 
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or deeds of trust exceed the sum of the fair market value of the Site and the projected cost of 

constructing, furnishing, equipping and leasing the Conforming Hotel, as evidenced by a pro forma 

and a construction contract which set forth such construction costs.  The Developer shall notify the 

City in advance of any mortgage, deed of trust or sale and leaseback financing, if the Developer 

proposes to enter into the same before completion of the construction of the Conforming Hotel.  The 

words “mortgage” and “trust deed” as used hereinafter shall include sale and lease-back. 

309.3 Holder Not Obligated to Construct the Conforming Hotel.  The holder of 

any mortgage or deed of trust authorized by this Agreement (a “Holder” or “Lender”) shall not be 

obligated by the provisions of this Agreement to construct or complete the Conforming Hotel or any 

portion thereof, or to guarantee such construction or completion; nor shall any covenant or any other 

provision in this Agreement be construed so to obligate such Holder.  Nothing in this Agreement shall 

be deemed to construe, permit or authorize any such Holder to devote the Site to any uses or to construct 

any improvements thereon, other than those uses or improvements provided for or authorized by this 

Agreement. 

309.4 Notice of Default to Mortgagee or Deed of Trust Holders; Right to Cure.  
With respect to any mortgage or deed of trust granted by Developer as permitted herein, whenever the 

City may deliver any notice or demand to Developer with respect to any default by the Developer of 

any provision of this Agreement, the City shall at the same time deliver to each Holder of record of 

any mortgage or deed of trust authorized by this Agreement which City has approved or of which City 

has knowledge a copy of such notice or demand.  City shall not commence the exercise of its remedies 

under Section 600 of this Agreement by reason of such default, if and so long as, within thirty (30) 

days after the receipt of the notice: 

(a) Lender shall cure or remedy, or commence to cure or remedy and 

thereafter to pursue with due diligence the cure or remedy, of any such default and to add the cost 

thereof to the mortgage debt and the lien of its mortgage; or 

(b) In case of a default by the Developer in the performance or observance 

of any term, covenant, condition or agreement on Developer’s part to be performed under this 

Agreement, other than a term, covenant, condition or agreement requiring the payment of a sum of 

money, if such default is of such a nature that the same cannot practicably be cured by Lender without 

taking possession of the Site, or if such default is of such a nature that the same cannot be cured by 

Lender within thirty (30) days of receipt of such notice, Lender shall deliver to City a written 

instrument reasonably acceptable to the City wherein Lender agrees that it will seek to obtain 

possession of the Site and upon obtaining such possession will cure such default, and thereafter Lender 

commences and diligently proceeds to obtain possession of the Site as mortgagee (through the 

appointment of a receiver, foreclosure or otherwise), and (i) within one hundred eighty (180) days 

following the delivery of the aforementioned written instrument to the City, obtains possession and/or 

conveys the Site to a third party reasonably acceptable to the City, and (ii) upon obtaining possession 

or conveying to an approved third party, Lender or such approved third party promptly commences 

and duly prosecutes to completion within thirty (30) days thereafter such action as may be necessary 

to cure such default and assumes, by execution of a form acceptable to the City, this Agreement. 

(c) Nothing contained in this Agreement shall be deemed to permit or 

authorize any Holder to undertake or continue the construction or completion of the Conforming Hotel 

or avail itself of the benefits of this Agreement, or any portion thereof (beyond the extent necessary to 

conserve or protect the improvements or construction already made) without first having expressly 
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assumed the Developer’s obligations to the City by written agreement reasonably satisfactory to the 

City.  The Holder, in that event, must agree to complete, in the manner provided in this Agreement, 

the improvements to which the lien or title of such Holder relates.  Any such Holder properly 

completing such improvement shall be entitled, upon compliance with the requirements of Section 310 

of this Agreement, to a Release of Construction Covenants. 

309.5 Failure of Holder to Complete the Conforming Hotel.  In any case where, 

thirty (30) days after the Holder of any mortgage or deed of trust creating a lien or encumbrance upon 

the Site or any part thereof receives a notice from City of a default by the Developer in completion of 

construction of any portion of the Conforming Hotel under this Agreement, and such Holder has not 

notified the City that it has elected to cure the default or seek possession of the Site as set forth above, 

or if it has exercised the option but has defaulted thereunder and failed to timely cure such default, the 

City may purchase the mortgage or deed of trust from the Holder of the mortgage or deed of trust, by 

the payment of any unpaid principal, plus accrued interest thereon. 

309.6 Right of the City to Cure Mortgage or Deed of Trust Default.  In the event 

of a mortgage or deed of trust default or breach by the Developer prior to the completion of the 

construction of the Conforming Hotel or any part thereof, Developer shall immediately deliver to City 

a copy of any mortgage Holder’s notice of default.  If the Holder of any mortgage or deed of trust has 

not exercised its option to construct, the City shall have the right but no obligation to cure the default.  

In such event, the City shall be entitled to reimbursement from the Developer of all proper costs and 

expenses incurred by the City in curing such default.  To the extent permitted by law, the City shall 

also be entitled to a lien upon the Site to the extent of such costs and disbursements.  Any such lien 

shall be junior and subordinate to the mortgages or deeds of trust pursuant to this Section 309.6. 

309.7   Priority of Lender’s or Holder’s Lien.  Nothing herein shall preclude such 

lender from taking any action under the loan documents related to the loan secured by the such deed 

of trust, including extensions, renewals, modifications (including further advances), compromising and 

collecting. Any lender or transferee acquiring title to the Site shall not be liable to City for acts or 

omissions of any prior owner or developer, including any obligation for any of the indemnitees that 

accrued before said acquisition. 

310. Release of Construction Covenants.  Promptly after completion of the Conforming 

Hotel, in Substantial Conformity with the Approved Final Site Plan therefor, the City shall furnish 

Developer with a Release of Construction Covenants as to the Conforming Hotel, upon written request 

therefor by Developer.  The City shall not unreasonably withhold such Release of Construction 

Covenants.  Such Release of Construction Covenants shall be a conclusive determination of 

satisfactory completion of the construction of the Conforming Hotel, and the Release of Construction 

Covenants shall so state.  The Release of Construction Covenants shall be in such form as to permit it 

to be recorded in the Recorder’s Office of Orange County.  If the City refuses or fails to furnish a 

Release of Construction Covenants after written request from City, the City shall, within ten (10) days 

of written request therefor, provide Developer with a written statement of the reasons the City refused 

or failed to furnish a Release of Construction Covenants.  The statement shall also contain City’s 

opinion of the actions Developer must take to obtain a Release of Construction Covenants.  If the 

reason for such refusal is confined to the immediate unavailability of specific items of materials for 

landscaping or other minor “punch list” items, the City shall issue its Release of Construction 

Covenants upon the posting of a bond or other security acceptable to City in City’s sole discretion in 

an amount representing the fair value of the work not yet completed.  Such Release of Construction 

Covenants shall not constitute evidence of compliance with or satisfaction of any obligation of 
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Developer to any Holder of any mortgage, or any insurer of a mortgage securing money loaned to 

finance the improvements, or any part thereof.  Such Release of Construction Covenants is not a notice 

of completion as referred to in the California Civil Code Section 3093. 

311. Compliance With Laws.  The Developer shall carry out the design, construction and 

operation of the Conforming Hotel in conformity with all applicable laws, including all applicable state 

labor standards, the City zoning and development standards, building, plumbing, mechanical and 

electrical codes, and all other provisions of the City Municipal Code, and all applicable disabled and 

handicapped access requirements, including without limitation (to the extent applicable) the Americans 

With Disabilities Act, 42 U.S.C. Section 12101, et seq., Government Code Section 4450, et seq., 

Government Code Section 11135, et seq., and the Unruh Civil Rights Act, Civil Code Section 51, 

et seq.(“Governmental Requirements”).   

312. Taxes and Assessments.  From and after the Date of Agreement, the Developer shall 

pay prior to delinquency all ad valorem real estate taxes and assessments on the Site.  For a period of 

twenty (20) years from the date of the Release of Construction Covenants issued by the City for the 

Site and/or the Conforming Hotel, the Developer shall not appeal any assessed valuation of the Site 

and/or the Conforming Hotel, except that Developer may appeal the amount by which any increase in 

such assessed valuation is in excess of either (a) the increase, over the same period of time, in the CPI, 

or (b) the limitations on such increases in valuation imposed by Proposition 13 or its implementing 

statutes. 

313. Construction Contract.  A draft of the Construction Contract(s) to be executed 

between Developer and the Contractor for the construction of the Conforming Hotel, certified by 

Developer to be true and correct copies thereof, and which shall include reference to this Agreement 

and such Contractor’s specific obligation to carry out the construction and completion of the 

Conforming Hotel in conformity with the applicable federal, state, and local laws and regulations.  

400. COVENANTS AND RESTRICTIONS 

In consideration for the City entering into this Agreement and other consideration set forth 

herein, the Developer has agreed to certain covenants, conditions and restrictions applicable to the use 

and operation of the Site, as set forth below, and has executed and acknowledged and delivered to the 

City the Declaration containing these covenants, conditions and restrictions (collectively, 

“Covenants”) along with other provisions of this Agreement applicable to the Site.  The Developer 

further hereby agrees and authorizes the City to record the Declaration against the Site at the Closing. 

Developer therefore hereby covenants and agrees for itself, its successors, assigns, and every successor 

in interest to the Site or any portion thereof or leasehold interest therein, which covenants shall run 

with the land, and shall be enforceable by the City against Developer and all successors in interest to 

all or any portion of the Site or leasehold interest therein with respect to the portion of the Site owned 

or leased by such party during such party’s period of ownership thereof or term of leasehold interest 

therein, as follows: 

401. Uses and Operation.  The Developer covenants and agrees to use and operate, and 

maintain the Site as the Conforming Hotel for a period of not less than thirty (30) years, in accordance 

with the Grant Deed, the Declaration, and this Agreement.  All uses conducted on the Site, including, 

without limitation, all activities undertaken by the Developer pursuant to this Agreement, shall 

conform to all applicable Governmental Requirements and the recorded documents pertaining to and 

running with the Site. 
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402. Nondiscrimination Covenants.  The Developer covenants by and for itself and any 

successors in interest, that there shall be no discrimination against or segregation of any person or 

group of persons on account of race, color, creed, religion, sex, marital status, national origin or 

ancestry in the sale, lease, sublease, transfer, use, occupancy, tenure or enjoyment of the Site, nor shall 

the Developer itself or any person claiming under or through it establish or permit any such practice or 

practices of discrimination or segregation with reference to the selection, location, number, use or 

occupancy of tenants, lessees, subtenants, sublessees or vendees of the Site.  The foregoing covenants 

shall run with the land. 

The Developer shall refrain from restricting the rental, sale or lease of the Site on the basis of 

race, color, religion, sex, marital status, ancestry or national origin of any person.  All such deeds, 

leases or contracts shall contain or be subject to substantially the following nondiscrimination or 

nonsegregation clauses: 

(a) In deeds: “The grantee herein covenants by and for himself or herself, 

his or her heirs, executors, administrators and assigns, and all persons claiming under or through them, 

that there shall be no discrimination against or segregation of, any person or group of persons on 

account of race, color, creed, religion, sex, marital status, national origin or ancestry in the sale, lease, 

sublease, transfer, use, occupancy, tenure or enjoyment of the land herein conveyed, nor shall the 

grantee or any person claiming under or through him or her, establish or permit any such practice or 

practices of discrimination or segregation with reference to the selection, location, number, use or 

occupancy of tenants, lessees, subtenants, sublessees or vendees in the land herein conveyed.  The 

foregoing covenants shall run with the land.” 

(b) In leases: “The lessee herein covenants by and for himself or herself, 

his or her heirs, executors, administrators, and assigns, and all persons claiming under or through him 

or her, and this lease is made and accepted upon and subject to the following conditions: 

“That there shall be no discrimination against or segregation of any person or 

group of persons, on account of race, color, creed, religion, sex, marital status, 

national origin, or ancestry in the leasing, subleasing, transferring, use, 

occupancy, tenure, or enjoyment of the premises herein leased nor shall the 

lessee himself or herself, or any person claiming under or through him or her, 

establish or permit any such practice or practices of discrimination or 

segregation with reference to the selection, location, number, use, or occupancy 

of tenants, lessees, sublessees, subtenants, or vendees in the premises herein 

leased.” 

(c) In contracts:  “There shall be no discrimination against or segregation 

of, any person, or group of persons on account of race, color, creed, religion, sex, marital status, 

national origin, or ancestry, in the sale, lease, sublease, transfer, use, occupancy, tenure or enjoyment 

of the premises, nor shall the transferee himself or herself or any person claiming under or through him 

or her, establish or permit any such practice or practices of discrimination or segregation with reference 

to the selection, location, number, use or occupancy of tenants, lessees, subtenants, sublessees or 

vendees of the premises.” 

403. Nondiscrimination in Employment.  Developer covenants, by itself and any 

successor in interest, that all persons employed or applying for employment by it, its affiliates, 

subsidiaries, or holding companies, and all subcontractors, bidders and vendors, are and will be treated 



 

28 
4828-8136-9456v32/022046-0046 

equally by it without regard to, or because of race, color, religion, ancestry, national origin, sex, age, 

pregnancy, childbirth or related medical condition, medical condition (cancer related) or physical or 

mental disability, and in compliance with Title VII of the Civil Rights Act of 1964, 42 U.S.C. Section 

2000, et seq., the Federal Equal Pay Act of 1963, 29 U.S.C. Section 206(d), the Age Discrimination in 

Employment Act of 1967, 29 U.S.C. Section 621, et seq., the Immigration Reform and Control Act of 

1986, 8 U.S.C. Section 1324b, et seq., 42 U.S.C. Section 1981, the California Fair Employment and 

Housing Act, Cal. Government Code Section 12900, et seq., the California Equal Pay Law, Cal. Labor 

Code Section 1197.5, Cal. Government Code Section 11135, the Americans with Disabilities Act, 42 

U.S.C. Section 12101, et seq., and all other anti-discrimination laws and regulations of the United 

States and the State of California as they now exist or may hereafter be amended. 

404. Maintenance of the Site.  The Developer shall maintain the Site and all improvements 

thereon, including all landscaping, in compliance with all applicable provisions of the City Municipal 

Code and the Declaration. 

405. Retail Users.  The retail element of the Conforming Hotel shall contain internationally, 

nationally or regionally recognized tenants and the total gross leasable area of the retail component 

shall contain not less than seventy (70%) percent of such tenancies. 

406. Conforming Hotel Operators, Conforming Hotel Operating Agreement and 

Conforming Hotel Franchise Agreement.  City acknowledges that it has pre-approved Kam Sang 

Company, Inc. or any Affiliate as Hotel Operator City shall approve all other Hotel Operators, 

Conforming Hotel Operating Agreements, and Conforming Hotel Franchise Agreements in its 

reasonable discretion to insure conformity with this Agreement. 

407. Compliance With Laws.  The Developer shall carry out the design, construction and 

operation of the Conforming Hotel in conformity with all applicable laws, including all applicable state 

labor standards, the City zoning and development standards, building, plumbing, mechanical and 

electrical codes, and all other provisions of the City Municipal Code, and all applicable disabled and 

handicapped access requirements, including without limitation the Americans With Disabilities Act, 

42 U.S.C. Section 12101, et seq., Government Code Section 4450, et seq., Government Code Section 

11135, et seq., and the Unruh Civil Rights Act, Civil Code Section 51, et seq.  The Developer shall 

ascertain and comply with all applicable labor laws, including Prevailing Wage Statutes in the 

construction of the Conforming Hotel including, where applicable, prevailing wage laws.  Developer 

shall provide documentation reasonably acceptable to the City, on a quarterly basis, to verify 

Developer’s compliance with this provision. Developer shall defend, indemnify, and hold City 

harmless with respect to compliance with this Section 407.   

In addition, Developer shall utilize union labor for a minimum of sixty percent (60%) of the 

total costs attributed to all subcontractors used in constructing the Conforming Hotel, as evidenced by 

the Construction Contract with its general contractor.  Developer shall also provide preferences in 

hiring to Local Residents in the tiered order of priority described in Exhibit N. 

408. Term of Covenants.  As further set forth in the Grant Deed and Declaration, the 

Covenants set forth in this Section 400 shall remain in effect for the term set forth herein.  The 

nondiscrimination Covenants set forth in Sections 402 and 403 shall remain in effect in perpetuity.  

The use and operating Covenants set forth in Sections 401, 405, and 406 and the hiring preference set 

forth in Section 407 shall be effective for a period beginning upon the date that the Declaration is 

recorded against the Conforming Hotel, and terminating upon the thirtieth (30th) anniversary thereof 
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or earlier termination of the Covenant Considerations Period.  The Maintenance Covenant set forth in 

Section 404 shall remain in effect for the duration of the City’s Municipal Code.  The requirements of 

Section 407, shall remain in effect until a Release of Construction Covenants is issued. 

409. Effect of Violation of the Terms and Provisions of this Agreement After 

Completion of Construction.  The Covenants established in this Agreement and the Declaration shall, 

without regard to technical classification and designation, be binding for the benefit and in favor of the 

City, its successors and assigns except as to enforcement of the Covenants set forth in the Declaration 

which shall be solely the right of the City.   

500. COVENANT CONSIDERATION 

In order to induce the Developer to construct and operate the Conforming Hotel, and as 

consideration for the Developer Constructing and operating the Conforming Hotel, the City has agreed 

to provide to Developer the Covenant Consideration described in Section 502 upon the terms set forth 

herein. 

501. Confirmation that the Conforming Hotel has been Constructed and is Operating 

in Accordance with this Agreement.  Upon completion of the Conforming Hotel, the Developer shall 

provide to the City, at Developer’s sole cost and expense, an independent third-party audit, by an 

auditor approved by the City confirming that the Conforming Hotel has been constructed and is 

operating as the Conforming Hotel (the “Third-Party Audit”).  The City shall approve or reject the 

results of the Third-Party Audit acting in its reasonable discretion. 

502. Covenant Consideration for the Conforming Hotel.  Except as set forth in 

Section 503, upon the fulfillment of the City Disbursement Conditions described in Section 505, the 

City shall pay to the Developer an amount equal to sixty percent (60%) of the Transient Occupancy 

Tax collected and remitted to the City during the Operating Period based on the Applicable Transient 

Occupancy Tax Rate with respect to the Conforming Hotel (“Covenant Consideration”).  Covenant 

Consideration shall commence within ninety (90) days after the Construction Cost Verification is 

received and accepted by the City and shall be made annually thereafter no later than sixty (60) days 

after the applicable annual period. 

503. Covenant Consideration Period.  Covenant Consideration shall terminate upon the 

earlier to occur of (i) expiration of the applicable Operating Period, (ii) receipt of a total of Ninety 

Three Million Dollars  ($93,000,000) in Covenant Consideration, or at such time as the Conforming 

Hotel ceases to operate for reasons other than Temporary Closure; provided that the Covenant 

Consideration shall terminate upon any closure unless the Developer notifies the City, in writing, of 

any Temporary Closure within ten (10) days of the initial occurrence of the onset of such condition or 

conditions that cause such a Temporary Closure; provided, further that the Agency Assistance 

Payments shall be a credit against the obligation of the City to pay Covenant Consideration.  The period 

during which Covenant Consideration is paid, as described above, is the “Covenant Consideration 

Period.” 

504. No Pledge.  The making of Covenant Considerations pursuant to this Agreement shall 

not be deemed to constitute a pledge of any particular funds by the City, but instead an obligation 

contingent upon the construction and operation of the Conforming Hotel in accordance with this 

Agreement. 
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505. City Disbursement Conditions.  Notwithstanding anything in this Agreement which 

is or appears to be to the contrary, in no event will City pay any Covenant Consideration to Developer 

unless all of the following conditions precedent (collectively, the “City Disbursement Conditions”) are 

satisfied on the date of the applicable disbursement:  (i) there shall be no Breach or Default by 

Developer hereunder, (ii) this Agreement shall remain in full force and effect and not have been 

terminated, and (iii) there shall be no default by the Developer under the Conforming Hotel Franchise 

Agreement and/or the Conforming Hotel Operating Agreement which remains uncured on the date 

such Covenant Considerations would otherwise be made to the Developer, including, without 

limitation, failure to Complete the Conforming Hotel prior to the time set forth in the Schedule of 

Performance and/or failure to operate the Conforming Hotel. 

600. DEFAULTS, REMEDIES AND TERMINATION 

601. Defaults.  Occurrence of any of the following (a “Breach”) shall, after the giving of 

the notice required by Section 701, constitute a default (“Default(s)”) under this Agreement by the non 

performing Party: 

(i) failure or delay in the due, timely and complete observance and performance 

of each and every condition, restriction, covenant or obligation applicable to the non-performing Party 

including, without limitation, the failure of a Party to accomplish one or more of the matters to be 

accepted as set forth on the Schedule of Performance by the respective times set forth therefor in the 

Schedule of Performance; or 

(ii) failure or delay in the due, timely and complete observance and performance 

of each and every condition, restriction, covenant or obligation to be observed or performed by 

Developer under this Agreement; or 

(iii) a default under any Construction Loan or any Hotel Operating Agreement 

which is not cured within the applicable cure period, if any, provided therein. 

602. Right to Cure Following a Breach/Default.  Unless a different cure period is 

expressly provided elsewhere in this Agreement, the Party whose acts or omissions to act give rise to 

a Breach as defined in Section 601 shall be entitled to cure, correct, or remedy such Breach, if (i) such 

defaulting Party commences curing said Breach within thirty (30) days of receipt of the Notice of 

Breach, as defined in Section 603, and (ii) such defaulting Party thereafter diligently and continuously 

pursues the curing of said Breach, and (iii) such defaulting Party fully completes such cure, correction 

or remedy within sixty (60) days of receipt of said Notice of Breach, or, if such Breach cannot 

reasonably be cured within said 60-day period, within such additional time as is reasonably necessary 

to cure such Breach, but in no event more than one hundred and fifty (150) days; provided, that (A) in 

the event the Breach is a failure to pay or discharge any monetary obligation hereunder when due (i.e., 

a monetary default), the defaulting Party shall fully complete such cure, correction or remedy within 

ten (10) days of receipt of the Notice of Breach and (B) in the event of a Breach under Section 701 

(iii) above, there shall be no additional cure period under this Agreement.  If a Breach is not cured 

within the applicable period provided above, it shall thereafter constitute a “Default”. 

603. Notice of Breach.  The non-breaching Party shall give written notice of default 

(“Notice of Breach”) to the non-performing Party, specifying the breach of this Agreement 

complained of by the non-breaching Party.  Failure or delay in giving such notice shall not constitute 

a waiver of any breach of this Agreement. 
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604. Waiver of Breach or Default.  Except as otherwise expressly provided in this 

Agreement, any failure or delay by either Party in asserting any of its rights or remedies as to any 

Breach or Default shall not operate as a waiver of any Breach or Default or of any rights or remedies 

in connection therewith or of any other rights and remedies provided by this Agreement or by law, or 

deprive such Party of its right to institute and maintain any actions or proceedings which it may deem 

necessary to protect, assert or enforce any such rights or remedies. 

605. Legal Actions and Remedies. 

605.1 Institution of Legal Actions; Judicial Reference.  Any of the Parties may 

institute legal action to enforce the provisions of Section 606.  All actions arising under this Agreement 

or relating to its interpretation shall be heard by a referee of the Orange County Superior Court pursuant 

to Code of Civil Procedure Sections 638, et seq.  With respect to all judicial reference proceedings 

under this Agreement, Developer and City shall agree upon a single referee who shall then try all 

issues, whether of fact or law, and report a finding and judgment thereon and issue all legal and 

equitable relief appropriate under the circumstances of the controversy.  If Developer and the City are 

unable to agree on a referee within ten (10) days of a written request to do so by either Party, either 

Party may seek to have one appointed pursuant to Code of Civil Procedure Section 640.  The cost of 

such proceeding shall initially be borne equally by Developer and the City, but shall ultimately be 

borne by the Party who does not prevail.  Any referee selected pursuant to this Section shall be 

considered a temporary judge appointed pursuant to Article 6, Section 21 of the California 

Constitution. 

NOTICE:  BY INITIALING IN THE SPACE BELOW YOU ARE AGREEING TO HAVE ANY 

DISPUTE ARISING OUT OF THE MATTERS INCLUDED WITHIN THE SCOPE OF THE 

JUDICIAL REFERENCE PROVISION ABOVE DECIDED BY A NEUTRAL REFEREE AS 

PROVIDED BY CALIFORNIA LAW AND YOU ARE GIVING UP ANY RIGHTS YOU MIGHT 

POSSESS TO HAVE THE DISPUTE LITIGATED IN A COURT OR JURY TRIAL.  BY 

INITIALING IN THE SPACE BELOW, YOU ARE GIVING UP YOUR JUDICIAL RIGHTS TO 

DISCOVERY AND APPEAL, UNLESS THOSE RIGHTS ARE SPECIFICALLY INCLUDED IN 

THE JUDICIAL REFERENCE PROVISION OR THE STATUTES INCORPORATED THEREIN 

BY REFERENCE.  IF YOU REFUSE TO SUBMIT TO JUDICIAL REFERENCE AFTER 

AGREEING TO THIS PROVISION, YOU MAY BE COMPELLED TO SUBMIT UNDER THE 

AUTHORITY OF THE CALIFORNIA CODE OF CIVIL PROCEDURE.  YOUR AGREEMENT TO 

THIS JUDICIAL REFERENCE PROVISION IS VOLUNTARY.  WE HAVE READ AND 

UNDERSTAND THE FOREGOING AND AGREE TO SUBMIT DISPUTES ARISING OUT OF 

MATTERS INCLUDED IN THE JUDICIAL REFERENCE PROVISION TO A NEUTRAL 

REFEREE. 

  

Developer’s Initials 

  

City’s Initials 

 

605.2 Applicable Law.  The laws of the State of California applicable to agreements 

executed and to be performed in this state shall govern the interpretation and enforcement of this 

Agreement. 

606. Termination by Developer.  In the event that Developer is not in Default under this 

Agreement and prior to the Closing,  
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(a) in the event of any Default of City prior to the Closing, or 

(b) one or more of Developer’s Conditions Precedent to the Closing is not 

satisfied on or before the Outside Closing Date and such failure is not due to the Default of Developer; 

or 

(c) Developer disapproves the Property Condition,   

then this Agreement may, at the option of Developer, be terminated by written Notice thereof to City 

pursuant to Section 207.1 and Section 701.  From the date of the written Notice of termination of this 

Agreement by Developer to City because of the failure of a condition as described in subparagraph (a), 

(b) and/or (c), above this Agreement shall be deemed terminated and neither party shall have any 

further rights or obligations between the parties.  In the event of termination pursuant to subparagraph 

(a) above, Developer may pursue any remedies it has hereunder, including without limitation specific 

performance.  Upon such termination of this Agreement by the Developer, all monies or documents 

deposited by any party into a then-unclosed escrow shall be returned to the party making such deposit.  

In the event that the Agreement is terminated due to an uncured Default of the City, the City shall pay 

all escrow cancellation costs.  If the Agreement is terminated due to any other reason, the parties shall 

each pay one-half of the escrow termination costs. 

607. Termination by City.  In the event that City is not in Default under this Agreement 

and prior to the Closing: 

(a) One or more of City’s Conditions Precedent to the Closing is not 

satisfied on or before the time set forth in the Schedule of Performance and such failure is not caused 

by City; or 

(b) Closing does not occur on or before December 31, 2022; 

(c) Developer is otherwise in Default of this Agreement; 

then this Agreement and any rights of Developer or any assignee or transferee with respect to or arising 

out of this Agreement or the City Property, shall, at the option of City, be terminated by City by written 

Notice thereof to Developer.  From the date of the written Notice of termination of this Agreement by 

City to Developer by virtue of the application of (a) and/or (b) above this Agreement shall be deemed 

terminated and there shall be no further rights or obligations between the parties.  In the case of 

termination by virtue of (c), above, if the City may pursue any remedies it has hereunder subject to any 

restrictions or limitations upon such remedies set forth herein.  Upon such termination of this 

Agreement by the City, all monies or documents deposited by any party into a then-unclosed escrow 

shall be returned to the party making such deposit, and any other funds of the Developer held by the 

City shall be returned to the Developer.  In the event that the Agreement is terminated due to an uncured 

Default of the Developer, the Developer shall pay all escrow cancellation costs.  If the Agreement is 

terminated due to any other reason, the parties shall each pay one-half of the escrow termination costs. 

608. Acceptance of Service of Process.  In the event that any legal action is commenced 

by Developer against City, service of process on City shall be made by personal service upon the City 

Manager of City with a copy to the City Attorney or in such other manner as may be provided by law.  

In the event that any legal action is commenced by City against Developer, service of process on 
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Developer shall be made by personal service upon the managing member of the Developer, or in such 

other manner as may be provided by law. 

609. Rights and Remedies Are Cumulative.  Except as otherwise expressly stated in this 

Agreement to the contrary, the rights and remedies of the parties are cumulative, and the exercise by 

either party of one or more of such rights or remedies shall not preclude the exercise by it, at the same 

or different times, of any other rights or remedies for the same Default or any other matter, which by 

the passage of time may become a Default by the other party. 

610. Inaction Not a Waiver of Default.  Any failures or delays by either party in asserting 

any of its rights and remedies as to any Default shall not operate as a waiver of any Default or of any 

such rights or remedies, or deprive either such party of its right to institute and maintain any actions or 

proceedings which it may deem necessary to protect, assert or enforce any such rights or remedies. 

611. Attorneys’ Fees.  In any action between the parties to interpret, enforce, reform, 

modify, rescind or otherwise in connection with any of the terms or provisions of this Agreement, the 

prevailing party in the action shall be entitled, in addition to damages, injunctive relief or any other 

relief to which it might be entitled, reasonable costs and expenses including, without limitation, 

litigation costs and reasonable attorneys’ fees. 

700. MISCELLANEOUS  

701. Notices, Demands and Communications Between the Parties.  Any approval, 

disapproval, demand, document or other notice (“Notice”) which either party may desire to give to the 

other party under this Agreement must be in writing and may be given by registered or certified U.S. 

Mail, personal service, reliable overnight courier service, or by any commercially acceptable means to 

the party to whom the Notice is directed at the address of the party as set forth below, or at any other 

address as that party may later designate by Notice. 

To City: City of Garden Grove 

11222 Acacia Parkway 

Garden Grove, California 92840 

Attention: Scott C. Stiles 

Phone No.:  (714) 741-5100 

Email:  sstiles@ggcity.org 

 Cc: City Manager 

 Office of Economic Development 

 City Attorney 

To Developer: Newage Garden Grove II, LLC 

c/o Kam Sang Company, Inc. 

411 E. Huntington Drive, #305 

Arcadia, CA 91006 

Attention:  Ronnie Lam 

Phone No.: (626)446-2988 (ext. 15) 

Email:  rlam@kamsangco.com 
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Any written notice, demand or communication shall be deemed received (a) immediately if 

delivered by hand, (b) on the third day from the date it is postmarked if delivered by registered or 

certified mail, (c) on the next business day if sent by reliable overnight courier service, facsimile, or 

email. 

702. Enforced Delay; Extension of Times of Performance.  Notwithstanding anything to 

the contrary herein contained, performance by either party hereunder shall not be deemed to be in 

Default, and all performance and other dates specified in this Agreement shall be extended, where 

delays or Defaults are proximately caused by causes beyond the control or without the fault of the party 

claiming an extension of time to perform, which may include the following:  war or acts of terrorism; 

insurrection; strikes; lockouts; riots; floods; earthquakes; fires; casualties; acts of God; acts of the 

public enemy; epidemics; quarantine restrictions; freight embargoes; lack of transportation; 

governmental restrictions or priority; unusually severe weather; acts or omissions of the other party; 

any litigation, administrative or adjudicative challenge by third parties to the validity, applicability, 

interpretation or implementation of this Agreement, or the approval of the environmental analyses with 

respect to the Conforming Hotel and/or this Agreement, or acts or failures to act of any public or 

governmental agency or entity other than the City (which acts or failures to act of City shall not excuse 

performance by City). Notwithstanding anything to the contrary in this Agreement, an extension of 

time for any such cause shall be for the period of the enforced delay and shall commence to run from 

the time of the commencement of the cause, if notice by the party claiming such extension is sent to 

the other party within thirty (30) days of the commencement of the cause, or from the date of the notice 

thereof, if notice by the party claiming such extension is sent to the other party later than thirty (30) 

days after the commencement of the cause.  Times of performance under this Agreement may also be 

extended in writing by the mutual agreement of City and Developer.  The parties agree to reasonably 

consider requests for such extensions in good faith.  Notwithstanding any provision of this Agreement 

to the contrary, the lack of funding to complete the Conforming Hotel shall not constitute grounds of 

enforced delay pursuant to this Section 702. 

703. Transfers of Interest. 

703.1 Prohibition.  The qualifications and identity of Developer are very important 

and of particular concern to City.  It is because of those qualifications and identity that City has entered 

into this Agreement with Developer.  Except as provided in Section 703.2 below, no voluntary or 

involuntary successor in interest of Developer shall acquire any rights or powers under this Agreement, 

nor shall Developer nor any successor in interest thereto (i) make any total or partial sale, transfer, 

conveyance, assignment, subdivision, refinancing or lease of the whole or any part of the Site or the 

improvements thereon, or (ii) assign this Agreement, without the prior written approval of the City, 

except as expressly set forth herein.  Any transfer or attempted transfer by Developer or any permitted 

successor of its rights under this Agreement or its interest in the Site in violation of this Section shall 

terminate this Agreement and all of the City’s obligations hereunder. 

703.2 Permitted Transfers.  Notwithstanding any other provision of this Agreement 

to the contrary, City approval of an assignment by the Developer of this Agreement or conveyance by 

the Developer of the Conforming Hotel or the Site or such portion thereof or interest therein, shall not 

be required in connection with any of the following: 

(a) Any transfers to an entity or entities in which Developer retains a 

minimum of fifty-one percent (51%) of the ownership or beneficial interest and retains management 

and control of the transferee entity or entities. 
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(b) The conveyance or dedication of any portion of the Site to the City or 

other appropriate governmental or public agency, or the granting of easements or permits to facilitate 

construction of the Conforming Hotel. 

(c) Any requested assignment for financing purposes (subject to such 

financing being considered and approved by City pursuant to Section 309 herein), including the grant 

of a deed of trust to secure the funds necessary for land acquisition, construction and permanent 

financing of the Conforming Hotel (and under the terms of such deed of trust,  the exercise by the 

Holder of any rights thereunder including, without limitation, exercise of the power of sale or 

foreclosure of the lien created thereby, or the acceptance of a conveyance in lieu of the exercise of such 

rights by such lender or any affiliate of such lender, and the Transfer by such lender or any of its 

affiliates acquiring the Site or Project). 

(d) Any retail to an entity that is on a potential tenant list submitted by 

Developer to City or a retail lease with any other entity for a space that is less than 5,000 square feet. 

(e) Any transfer to Kam Sang and its Affiliate(s). 

(f) Any transfer to a Hotel Operator that fulfills the conditions set forth in 

Section 406 hereof. 

In the event of an assignment by Developer under subparagraph (a) above not requiring 

City’s prior approval, Developer nevertheless agrees that at least ten (10) days prior to such assignment 

Developer shall give written notice to City of such assignment and satisfactory evidence that the 

assignee has assumed jointly with Developer the obligations of this Agreement. 

703.3 City Consideration of Requested Transfer.  City agrees that it will not 

unreasonably withhold, condition, or delay approval of a request made pursuant to this Section 703, 

provided Developer delivers written notice to City requesting such approval.  Such notice shall be 

accompanied by sufficient evidence regarding the proposed assignee’s or purchaser’s development 

and/or operational qualifications and experience, its financial commitments and resources and its 

ability to comply with the covenants set forth herein, in sufficient detail to enable City to evaluate the 

proposed assignee or purchaser pursuant to the criteria set forth in this Section 703 and as reasonably 

determined by City.  City shall evaluate each proposed transferee or assignee on the basis of its 

development experience and/or qualifications and experience in the operation of facilities similar to 

the Conforming Hotel, its financial commitments and resources and its ability to comply with those 

covenants set forth herein, and may reasonably disapprove any proposed transferee or assignee, during 

the period for which this Section 703 applies, which City determines does not possess equal or better 

qualifications than the transferring Developer, as applicable.  An assignment and assumption 

agreement in form reasonably satisfactory to City’s legal counsel shall also be required for all such 

proposed assignments.  Within thirty (30) days after the receipt of Developer’s written notice 

requesting City approval of an assignment or transfer pursuant to this Section 703, City shall either 

approve or disapprove such proposed assignment or shall respond in writing by stating what further 

information, if any, City reasonably requires in order to determine the request complete and determine 

whether or not to grant the requested approval.  Upon receipt of such a response, Developer shall 

promptly furnish to City such further information as may be reasonably requested. 

703.4 Successors and Assigns.  All of the terms, covenants and conditions of this 

Agreement shall be binding upon Developer and its permitted successors and assigns.  Whenever the 
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term “Developer” is used in this Agreement, such term shall include any other permitted successors 

and assigns as herein provided. 

703.5 Assignment by City.  City may assign or transfer any of its rights or 

obligations under this Agreement with the approval of Developer, which approval shall not be 

unreasonably withheld, conditioned, or delayed; provided, however, that City may assign or transfer 

any of its interests hereunder to a governmental agency or authority of the City at any time without the 

consent of Developer; provided further that any such assignee of City shall assume all of the obligations 

of City hereunder. 

704. Applicable Law.  This Agreement shall be governed by and construed in accordance 

with the laws of the State of California applicable to persons and/or transactions having contacts only 

in the State of California. 

705. Police Power.  Nothing contained in this Agreement shall be deemed to limit, restrict, 

amend or modify, nor to constitute a waiver or release of, any ordinances, notices, orders, rules, 

regulations or requirements (now or hereafter enacted or adopted and/or as amended from time to time) 

of the City, its departments, commissions, agencies and boards and the officers thereof (for the 

purposes of this Section 705, collectively referred to as “City Entities”), including, without limitation, 

any precise or general plan or any zoning ordinances, or any duties, obligations, rights or remedies 

thereunder or pursuant thereto or the general police powers, rights, privileges and discretion of any 

City Bodies in the furtherance of the public health, welfare and safety of the inhabitants thereof, 

including, without limitation, the right under law to make and implement independent judgments, 

decisions and/or acts with respect to planning, environmental, and development (including, without 

limitation, approval or disapproval of plans and/or withholding of Building Permits) whether or not 

consistent with the provisions of this Agreement, any Exhibit attached hereto or any other documents 

contemplated hereby (collectively, “City Rules and Powers”).  In the event of any conflict, 

inconsistency or contradiction between any terms, conditions or provisions of this Agreement, the 

Exhibits or such other documents, on the one hand, and any such City Rules and Powers providing 

additional or broader rights to the City, on the other hand, the latter shall prevail and govern in each 

case.  Notwithstanding the foregoing, however, nothing in this Section 705 is intended to limit or 

restrict Developer’s rights set forth in this Agreement. 

706. Non-Liability of Officials and Employees of City.  No member, official or employee 

of City or the City shall be personally liable to Developer or any successor in interest, in the event of 

any Default or breach by City or for any amount which may become due to Developer or its successors, 

or on any obligations under the terms of this Agreement. 

707. Relationship Between City and Developer.  It is hereby acknowledged that the 

relationship between City and Developer is not that of a partnership or joint venture and that City and 

Developer shall not be deemed or construed for any purpose to be the agent of the other.  Accordingly, 

except as expressly provided herein or in the Attachments hereto, City shall have no rights, powers, 

duties or obligations with respect to the development, operation, maintenance or management of the 

Conforming Hotel.  Developer agrees to indemnify, hold harmless and defend City from any claim 

made against City arising from a claimed relationship of partnership or joint venture between City and 

Developer with respect to development, operation, maintenance or management of the Site or the 

Conforming Hotel or any portion thereof, which claim arises from or is based upon actions by 

Developer. 
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708. City Approvals and Actions.  This Agreement shall be administered by the City 

Manager, or his designated representative, following approval of this Agreement by the City.  The City 

Manager (or his authorized representative) shall have the authority to issue interpretations, waive 

provisions and enter into amendments of this Agreement on behalf of the City, including approving 

Developer’s fulfillment of the requirements of Section 301.1, so long as such actions do not 

substantially change the uses or development permitted on the Site, or substantially add to the costs of 

the City as specified herein as agreed to by the City Council, unless the City Manager elects at his 

discretion to refer such matter to the City Council and such amendments may include for purposes of 

this Agreement, extensions of time specified in the Schedule of Performance of up to ninety (90) days 

in each instance.  All other interpretations, waivers, amendments or extensions of time shall require 

the written consent of the City Council.  If there is no time specified in this Agreement for City action 

on plans, drawings or other documents submitted to it, the City shall approve or disapprove such 

documents within thirty (30) days of submission of those documents to the City.  Whenever the City’s 

approval is required under the terms of this Agreement, such approval shall not be unreasonably 

withheld, conditioned, or delayed, unless specified otherwise herein. 

709. Counterparts.  This Agreement may be signed in multiple counterparts which, when 

signed by all parties, shall constitute a binding agreement.  This Agreement is executed in three (3) 

originals, each of which is deemed to be an original. 

710. Integration.  This Agreement contains the entire understanding between the parties 

relating to the transaction contemplated by this Agreement.  All prior or contemporaneous agreements, 

understandings, representations and statements, oral or written, are merged in this Agreement and shall 

be of no further force or effect.  Each party is entering this Agreement based solely upon the 

representations set forth herein and upon each party’s own independent investigation of any and all 

facts such party deems material.  This Agreement includes Exhibits A through L, all of which are 

incorporated herein as if set forth herein in full, and which together with the Agreement constitute the 

entire understanding and agreement of the parties, notwithstanding any previous negotiations or 

agreements between the parties or their predecessors in interest with respect to all or any part of the 

subject matter hereof. 

711. Real Estate Brokerage Commission.  City and Developer each represent and warrant 

to the other that no broker or finder is entitled to any commission or finder’s fee in connection with the 

Conveyance of the City Property or any other aspect of this transaction, and Developer and City agree 

to defend and hold harmless the each other from any claim to any such commission or fee resulting 

from any action on its part. 

712. Titles and Captions.  Titles and captions are for convenience of reference only and do 

not define, describe or limit the scope or the intent of this Agreement or of any of its terms.  Reference 

to section numbers are to sections in this Agreement, unless expressly stated otherwise. 

713. Interpretation.  As used in this Agreement, masculine, feminine or neuter gender and 

the singular or plural number shall each be deemed to include the others where and when the context 

so dictates.  The word “including” shall be construed as if followed by the words “without limitation.”  

This Agreement shall be interpreted as though prepared jointly by both parties. 

714. No Waiver.  No delay or omission by any Party in exercising any right or power 

accruing upon non-compliance or failure to perform by any other Party under any of the provisions of 

this Agreement shall impair such right or power or be construed as a waiver thereof.  A waiver by any 
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Party of any of the covenants or conditions to be performed by any other Party shall not be effective 

unless in writing and shall not be construed as a waiver of any succeeding breach or non-performance 

of the same or other covenants and conditions hereof. 

715. Modifications.  Any alteration, change or modification of or to this Agreement, in 

order to become effective, shall be made in writing and in each instance signed on behalf of each party. 

716. Severability.  If any term, provision, condition or covenant of this Agreement or its 

application to any party or circumstances shall be held, to any extent, invalid or unenforceable, the 

remainder of this Agreement, or the application of the term, provision, condition or covenant to persons 

or circumstances other than those as to whom or which it is held invalid or unenforceable, shall not be 

affected, and shall be valid and enforceable to the fullest extent permitted by law.  In the event a 

material term or provision of this Agreement is rendered invalid, void and/or unenforceable, or due to 

changes in the law such term or provision would materially alter the terms of the transactions 

contemplated herein, the parties agree to meet and negotiate in good faith to attempt to reform this 

Agreement to accomplish the intent of the parties. 

717. Computation of Time.  The time in which any act is to be done under this Agreement 

is computed by excluding the first day (such as the day escrow opens) and including the last day, unless 

the last day is a holiday or Saturday or Sunday, and then that day is also excluded.  The term “holiday” 

shall mean all holidays as specified in Section 6700 and 6701 of the California Government Code.  If 

any act is to be done by a particular time during a day, that time shall be Pacific Time Zone time. 

718. Legal Advice.  Each party represents and warrants to the other the following:  they 

have carefully read this Agreement, and in signing this Agreement, they do so with full knowledge of 

any right which they may have; they have received independent legal advice from their respective legal 

counsel as to the matters set forth in this Agreement, or have knowingly chosen not to consult legal 

counsel as to the matters set forth in this Agreement; and, they have freely signed this Agreement 

without any reliance upon any agreement, promise, statement or representation by or on behalf of the 

other party, or their respective agents, employees or attorneys, except as specifically set forth in this 

Agreement, and without duress or coercion, whether economic or otherwise. 

719. Time of Essence.  Time is expressly made of the essence with respect to the 

performance by City and Developer of each and every obligation and condition of this Agreement. 

720. Cooperation.  Each party agrees to cooperate with the other in this transaction and, in 

that regard, to sign any and all documents which may be reasonably necessary, helpful or appropriate 

to carry out the purposes and intent of this Agreement including, but not limited to, releases or 

additional agreements.  The Developer and the City shall mutually consider reasonable requests for 

amendments to this Agreement made by any of the parties hereto, provided such requests are consistent 

with this Agreement and would not substantially alter the basic business terms included herein.   

721. Conflicts of Interest.  No member, official or employee of City shall have any personal 

interest, direct or indirect, in this Agreement, nor shall any such member, official or employee 

participate in any decision relating to the Agreement which affects his personal interests or the interests 

of any corporation, partnership or association in which he is directly or indirectly interested. 

722. Time for Acceptance of Agreement by City.  This Agreement, when executed by 

Developer and delivered to City, must be authorized, executed and delivered by City on or before 
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forty-five (45) days after signing and delivery of this Agreement by Developer or this Agreement shall 

be void, except to the extent that City shall consent in writing to a further extension of time for the 

authorization, execution and delivery of this Agreement. 

[signature page follows]  
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IN WITNESS WHEREOF, the parties hereto have signed this Agreement as of the date set 

forth above. 

CITY: 

CITY OF GARDEN GROVE, a municipal 

corporation duly organized and existing under the 

Constitution and laws of the State of California 

By:  

Its:  

 

ATTEST: 

  

City Clerk 

APPROVED AS TO FORM: 

  

City Attorney 

  

Stradling Yocca, Carlson & Rauth 

City Special Counsel 

DEVELOPER: 

NEWAGE GARDEN GROVE II LLC, a California 

limited liability company 

By:  

Its:  

By:  

Its:  
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EXHIBIT A 

 

SITE MAP 
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EXHIBIT B 

LEGAL DESCRIPTION 
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EXHIBIT C 

GRANT DEED 

 

RECORDING REQUESTED BY AND  

WHEN RECORDED MAIL TO: 

 

 

City of Garden Grove 

11222 Acacia Parkway 

Garden Grove, California 92842 

Attention:  Scott C. Stiles, City Manager 

 

This document is exempt from payment of a recording fee 

pursuant to Government Code Section 27383. 

GRANT DEED 

For valuable consideration, receipt of which is hereby acknowledged, CITY OF GARDEN 

GROVE, a municipal corporation duly organized and existing under the Constitution and laws of the 

State of California (the “City”), as of _________________________, 20__, hereby grants to  

NEWAGE GARDEN GROVE II LLC, a California limited liability company (the “Developer”), the 

real property hereinafter referred to as the “Property”, described in Exhibit A attached hereto and 

incorporated herein, subject to the existing easements, restrictions and covenants of record described 

there. 

IN WITNESS WHEREOF, the parties hereto have executed this Grant Deed on the 

respective dates set forth below. 

CITY: 



 

EXHIBIT C-2 
4828-8136-9456v32/022046-0046 

CITY OF GARDEN GROVE,  

a municipal corporation 

By:  

Its:  

APPROVED AS TO FORM: 

  

Stradling Yocca Carlson & Rauth PC 

Special Counsel to City 

ACCEPTED BY DEVELOPER: 

NEWAGE GARDEN GROVE II, LLC, 

a California limited liability company 

By:  

Its:  

By:  

Its:  
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LEGAL DESCRIPTION OF CITY PROPERTY 
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 A notary public or other officer completing this certificate verifies only the identity of the 

individual who signed the document to which this certificate is attached, and not the truthfulness, 

accuracy, or validity of that document. 

 

STATE OF CALIFORNIA ) 

 )  ss. 

COUNTY OF ____________ ) 

On  _____________________________ , before me,  _______________________________ , Notary Public, 
(Print Name of Notary Public) 

personally appeared   

 

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the 

within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized 

capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of 

which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 

paragraph is true and correct. 

WITNESS my hand and official seal. 

  
Signature of Notary Public 

 

 

 

 

OPTIONAL 

Though the data below is not required by law, it may prove valuable to persons relying on the document and could prevent fraudulent 

reattachment of this form. 

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT 

 Individual 

 Corporate Officer 

 ___________________________________________________________  

Title(s) 

 ___________________________________________________________  
Title Or Type Of Document 

 Partner(s)   Limited   General 

 Attorney-In-Fact 

 Trustee(s) 

 Guardian/Conservator 

 Other:_____________________________________  
 
Signer is representing: 
Name Of Person(s) Or Entity(ies) 

 ___________________________________________________________  

 ___________________________________________________________  

 ___________________________________________________________  
Number Of Pages 

 ___________________________________________________________  

Date Of Documents 

 ___________________________________________________________  

Signer(s) Other Than Named Above 
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 A notary public or other officer completing this certificate verifies only the identity of the 

individual who signed the document to which this certificate is attached, and not the truthfulness, 

accuracy, or validity of that document. 

 

STATE OF CALIFORNIA ) 

 )  ss. 

COUNTY OF ____________ ) 

On  _____________________________ , before me,  _______________________________ , Notary Public, 
(Print Name of Notary Public) 

personally appeared   

 

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the 

within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized 

capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of 

which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 

paragraph is true and correct. 

WITNESS my hand and official seal. 

  
Signature of Notary Public 

 

 

 

 

OPTIONAL 

Though the data below is not required by law, it may prove valuable to persons relying on the document and could prevent fraudulent 

reattachment of this form. 

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT 

 Individual 

 Corporate Officer 

 ___________________________________________________________  

Title(s) 

 ___________________________________________________________  
Title Or Type Of Document 

 Partner(s)   Limited   General 

 Attorney-In-Fact 

 Trustee(s) 

 Guardian/Conservator 

 Other:_____________________________________  
 
Signer is representing: 
Name Of Person(s) Or Entity(ies) 

 ___________________________________________________________  

 ___________________________________________________________  

 ___________________________________________________________  
Number Of Pages 

 ___________________________________________________________  

Date Of Documents 

 ___________________________________________________________  

Signer(s) Other Than Named Above 
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EXHIBIT D 

DECLARATION OF CONDITIONS, COVENANTS AND RESTRICTIONS 

 
RECORDING REQUESTED BY AND  

WHEN RECORDED MAIL TO: 

 

 

City of Garden Grove 

11222 Acacia Parkway 

Garden Grove, California 92842 

Attention:  Scott C. Stiles, City Manager 

 

This document is exempt from payment of a recording fee 

pursuant to Government Code Section 27383. 

DECLARATION OF CONDITIONS, COVENANTS 

AND RESTRICTIONS 

THIS DECLARATION OF CONDITIONS, COVENANTS AND RESTRICTIONS (this 

“Declaration”) is made this    day of     , 20___ by and between the 

CITY OF GARDEN GROVE, a municipal corporation duly organized and existing under the 

Constitution and laws of the State of California (the “City”), and NEWAGE GARDEN GROVE II 

LLC, a California limited liability company (the “Developer”) with reference to the following: 

A. Palm Court Lodging, LLC, a California limited liability company (“Palm Court”) and 

the Garden Grove Agency for Community Development (the “Former Agency” now succeeded by the 

“Successor Agency” to the Former Agency) entered into that certain Disposition and Development 

Agreement by and between the Garden Grove Agency for Community Development and Palm Court 

dated as of June 26, 2001 (the “Agency DDA”).  Under the Agency DDA, Palm Court was to acquire 

certain real property from the Former Agency and develop two hotels.  Although one hotel was built, 

the disposition of property for and development of a second hotel (the “Agency Property”) has not 

occurred.  Developer is the assignee of Palm Court with regard to the acquisition of land and 

development of the second hotel on the Agency Property under the Agency DDA. 

B. Developer has proposed an approximately 500 room Nickelodeon Hotel & Resort 

(including not less than __________ square feet of leasable area of high -quality restaurants and 

__________ square feet gross leasable area of high-quality retail), the hotel portion of which shall meet 

not less than the AAA Four Diamond Hotel Requirements (as defined below) and of equal or greater 

(i) quality of exterior construction and Furniture, Fixtures, and Equipment, (ii) quality and scope of 

amenities, and (iii) service level, as that found in the Nickelodeon Hotel & Resort located in Punta 
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Cana, Dominican Republic or, as an alternative to a Nickelodeon Hotel & Resort,  another AAA Four 

Diamond Hotel and, in either case, construction and operating scope and quality shall be not less than 

the Minimum Development Standards and construction costs should be not less than the Minimum 

Construction Costs (the “Conforming Hotel”) to be constructed, opened and operated on the Agency 

Property, property owned by the City (“City Property”), and additional land owned by third parties.  

The Agency Property and City Property are collectively referred to herein as the “Site” as shown on 

the Site Map attached hereto as Exhibit A and described in the Legal Description attached hereto as 

Exhibit B.   

C. The Parties have concurrently herewith entered into the City DDA (this “Agreement”) 

pursuant to which the Developer will construct and operate the Conforming Hotel on the Site through 

the implementation of both the Agency DDA and this Agreement.  All capitalized terms not defined 

herein shall have the meaning set forth in the City DDA. 

D. The City DDA provides for, among other things, restrictions and obligations regarding 

the use, maintenance and operation of the Conforming Hotel on the Site by the Developer and the 

Developer’s successors and assigns. 

NOW, THEREFORE, the Developer hereby covenants, agrees and declares by and for itself 

and its successors and assigns that all of the Site shall be held, sold, conveyed, hypothecated, 

encumbered, used, occupied and improved, subject to the following covenants, conditions, restrictions 

and easements (sometimes collectively, “Covenants”) which are hereby declared to be for the benefit 

of the whole Site.  These covenants, conditions, restrictions and easements shall run with the Site and 

shall be binding on all parties having or acquiring any right, title or interest in the Site or any part 

thereof (including each parcel thereof) and shall inure to the benefit of each owner thereof and its 

successors and assigns, and are imposed upon the Site and every part thereof (including each parcel 

thereof) as a servitude in favor of each and every parcel as the dominant tenement or tenements. 

1. Use and Operation.  The Developer covenants and agrees to devote, use, operate, and 

maintain the Site as a Conforming Hotel (as defined in the City DDA).  All uses conducted on the Site, 

including, without limitation, all activities undertaken by the Developer pursuant to the Agreement, 

shall conform to all applicable Governmental Requirements (as defined in the City DDA), and the 

recorded documents pertaining to and running with the Site. 

2. Nondiscrimination Covenants.  The Developer covenants by and for itself and any 

successors in interest that there shall be no discrimination against or segregation of any person or group 

of persons on account of race, color, creed, religion, sex, marital status, national origin or ancestry in 

the sale, lease, sublease, transfer, use, occupancy, tenure or enjoyment of the Site, nor shall the 

Developer itself or any person claiming under or through it establish or permit any such practice or 

practices of discrimination or segregation with reference to the selection, location, number, use or 

occupancy of tenants, lessees, subtenants, sublessees or vendees of the Site.  The foregoing covenants 

shall run with the land. 

The Developer shall refrain from restricting the rental, sale or lease of the Site on the basis of 

race, color, religion, sex, marital status, ancestry or national origin of any person.  All such deeds, 

leases or contracts shall contain or be subject to substantially the following nondiscrimination or 

nonsegregation clauses: 
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(a) In deeds: “The grantee herein covenants by and for himself or herself, his or 

her heirs, executors, administrators and assigns, and all persons claiming under or through them, that 

there shall be no discrimination against or segregation of, any person or group of persons on account 

of race, color, creed, religion, sex, marital status, national origin or ancestry in the sale, lease, sublease, 

transfer, use, occupancy, tenure or enjoyment of the land herein conveyed, nor shall the grantee or any 

person claiming under or through him or her, establish or permit any such practice or practices of 

discrimination or segregation with reference to the selection, location, number, use or occupancy of 

tenants, lessees, subtenants, sublessees or vendees in the land herein conveyed.  The foregoing 

covenants shall run with the land.” 

(b) In leases: “The lessee herein covenants by and for himself or herself, his or her 

heirs, executors, administrators, and assigns, and all persons claiming under or through him or her, and 

this lease is made and accepted upon and subject to the following conditions: 

“That there shall be no discrimination against or segregation of any person or group of 

persons, on account of race, color, creed, religion, sex, marital status, national origin, or 

ancestry in the leasing, subleasing, transferring, use, occupancy, tenure, or enjoyment of the 

premises herein leased nor shall the lessee himself or herself, or any person claiming under or 

through him or her, establish or permit any such practice or practices of discrimination or 

segregation with reference to the selection, location, number, use, or occupancy of tenants, 

lessees, sublessees, subtenants, or vendees in the premises herein leased.” 

(c) In contracts:  “There shall be no discrimination against or segregation of, any 

person, or group of persons on account of race, color, creed, religion, sex, marital status, national 

origin, or ancestry, in the sale, lease, sublease, transfer, use, occupancy, tenure or enjoyment of the 

premises, nor shall the transferee himself or herself or any person claiming under or through him or 

her, establish or permit any such practice or practices of discrimination or segregation with reference 

to the selection, location, number, use or occupancy of tenants, lessees, subtenants, sublessees or 

vendees of the premises.” 

3. Nondiscrimination in Employment.  Developer covenants that all persons employed 

or applying for employment by it, its affiliates, subsidiaries, or holding companies, and all 

subcontractors, bidders and vendors, are and will be treated equally by it without regard to, or because 

of race, color, religion, ancestry, national origin, sex, age, pregnancy, childbirth or related medical 

condition, medical condition (cancer related) or physical or mental disability, and in compliance with 

Title VII of the Civil Rights Act of 1964, 42 U.S.C. Section 2000, et seq., the Federal Equal Pay Act 

of 1963, 29 U.S.C. Section 206(d), the Age Discrimination in Employment Act of 1967, 29 U.S.C. 

Section 621, et seq., the Immigration Reform and Control Act of 1986, 8 U.S.C. Section 1324b, et seq., 

42 U.S.C. Section 1981, the California Fair Employment and Housing Act, Cal. Government Code 

Section 12900, et seq., the California Equal Pay Law, Cal. Labor Code Section 1197.5, Cal. 

Government Code Section 11135, the Americans with Disabilities Act, 42 U.S.C. Section 12101, et 

seq., and all other anti-discrimination laws and regulations of the United States and the State of 

California as they now exist or may hereafter be amended. 

4. Maintenance of the Site.  The Developer shall maintain the Site and the Conforming 

Hotel, and all improvements thereon, including all landscaping, in compliance with all applicable 

provisions of the Garden Grove Municipal Code.   
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(a) Developer shall maintain the Conforming Hotel, in a condition equal to the 

quality and level of services and amenities existing for the Conforming Hotel as of the date of the 

issuance of the Release of Construction Covenants and in accordance with the Maintenance Standards, 

as hereinafter defined, the improvements and landscaping on the Site.  Said improvements shall 

include, but not be limited to, buildings, sidewalks, pedestrian lighting, landscaping, irrigation of 

landscaping, architectural elements identifying the Site and any and all other improvements on the Site. 

(b) To accomplish the maintenance, Developer shall either staff or contract with 

and hire licensed and qualified personnel to perform the maintenance work, including the provision of 

labor, equipment, materials, support facilities, and any and all other items necessary to comply with 

the requirements of this Agreement. 

(c) The following standards (“Maintenance Standards”) shall be complied with by 

Developer and its maintenance staff, contractors or subcontractors: 

(i) Landscape maintenance shall include, but not be limited to:  

watering/irrigation; fertilization; mowing; edging; trimming of grass; tree and shrub pruning; trimming 

and shaping of trees and shrubs to maintain a healthy, natural appearance and safe road conditions and 

visibility, and irrigation coverage; replacement, as needed, of all plant materials; control of weeds in 

all planters, shrubs, lawns, ground covers, or other planted areas; and staking for support of trees. 

(ii) Clean-up maintenance shall include, but not be limited to:  maintenance 

of all sidewalks, paths and other paved areas in clean and weed-free condition; maintenance of all such 

areas clear of dirt, mud, trash, debris or other matter which is unsafe or unsightly; removal of all trash, 

litter and other debris from improvements and landscaping prior to mowing; clearance and cleaning of 

all areas maintained prior to the end of the day on which the maintenance operations are performed to 

ensure that all cuttings, weeds, leaves and other debris are properly disposed of by maintenance 

workers. 

(iii) All maintenance work shall conform to all applicable federal and state 

Occupational Safety and Health Act standards and regulations for the 

performance of maintenance. 

(iv) Any and all chemicals, unhealthful substances, and pesticides used in 

and during maintenance shall be applied in strict accordance with all governing regulations.  

Precautionary measures shall be employed recognizing that all areas are open to public access. 

(v) The Conforming Hotel (as the term is defined in the City DDA) shall 

be maintained in conformance and in compliance with the approved Site 

construction and architectural plans and design scheme, as the same may be 

amended from time to time with the approval of the City and reasonable 

commercial development maintenance standards for similar projects, including 

but not limited to:  painting and cleaning of all exterior surfaces and other 

exterior facades comprising all private improvements. 

(vi) The Conforming Hotel shall be maintained as required by this 

Section 4 in good condition and in accordance with the custom and practice generally applicable, to 

comparable first-class Hotel facilities located within Orange County, California.  In the event 

Developer does not maintain the Conforming Hotel on the Site in the manner set forth herein and in 
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accordance with the Maintenance Standards, City shall notify Developer in writing if the condition of 

said improvements do not meet with the Maintenance Standards specifying the deficiencies and the 

actions required to be taken by Developer to cure the deficiencies.  Upon notification of any 

maintenance deficiency, Developer shall have thirty (30) days within which to correct, remedy or cure 

the deficiency.  If the written notification states the problem is urgent relating to the public health and 

safety of the City or the City, then Developer shall have forty-eight (48) hours to rectify the problem. 

5. Hotel Operators.  City acknowledges that it has pre-approved Kam Sang Company, 

Inc. or any Affiliate as Hotel Operator. City shall have the sole and absolute discretion to approve any 

other Hotel Operator, except in the event that the Conforming Hotel is operated by a national brand 

operator with at least twenty-five hundred (2,500) hotel rooms or at least five (5) hotels in the AAA 

Four Diamond or higher rating category, in which case no such approval shall be required. 

6. Compliance with Law.  Developer shall comply with all local, state and federal laws 

relating to the development, operation, and use of the conforming Hotel and/or the condition of the 

Site.  Local laws for the purposes of this section shall include only those ordinances which are 

nondiscriminatory in nature and applicable to the public welfare, health, safety and aesthetics.  If any 

new local laws relating to uses of or condition of the improvements create a condition or situation that 

constitutes a lawful nonconforming use as defined by local ordinance with respect to the Site or any 

portion thereof, then so long as the lawful nonconforming use status remains in effect (i.e., until such 

lawful status is properly terminated by amortization as provided for in the new local law or otherwise), 

Developer shall be entitled to enjoy the benefits of such lawful nonconforming use pursuant to the 

lawful nonconforming uses ordinance.  The Developer shall pay prior to delinquency all ad valorem 

real estate taxes and assessments on the Site.  For a period of twenty (20) years from the date of the 

Release of Construction Covenants (as defined in the City DDA) issued by the City for the portion of 

the Conforming Hotel to be constructed on the Site, the Developer shall not appeal any assessed 

valuation of the Site, except that Developer may appeal the amount by which any increase in such 

assessed valuation is in excess of the increase, over the same period of time, in the CPI.  For purposes 

of this Section, “CPI” shall mean the Consumer Price Index-Urban for the Los Angeles-Orange-

Riverside County Average, Subgroup “all Items,” (1982-1984 = 100) as established by the Bureau of 

Labor Statistics of the U.S. Department of Labor. 

7. Environmental Requirements. 

(a) Developer Precautions.  From and after Date of Agreement, the Developer 

shall use commercially reasonable efforts to prevent the release into the environment of any Hazardous 

Materials which are located in, on or under the Site.  Such precautions shall include compliance with 

all Governmental Requirements with respect to Hazardous Materials. 

(b) Required Disclosures. From and after Date of Agreement, the Developer shall 

notify the City, and provide to the City a copy or copies, of all environmental permits, disclosures, 

applications, entitlements or inquiries relating to the Site, including notices of violation, notices to 

comply, citations, inquiries, clean-up or abatement orders, cease and desist orders, reports filed 

pursuant to self-reporting requirements and reports filed or applications made pursuant to any 

Governmental Requirement relating to Hazardous Materials and underground tanks.  Upon request, 

the Developer shall furnish to the City a copy or copies of any and all other environmental entitlements 

or inquiries relating to or affecting the Site including, but not limited to, all permit applications, permits 

and reports. 
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(c) Developer Indemnity.  Except as to the representations, warranties and 

covenants of the City in the Agency DDA and City DDA to the contrary, Developer agrees to 

indemnify, defend and hold City and its respective officers, employees, agents, representatives and 

volunteers harmless from and against any claim, action, suit, proceeding, damage, liability, deficiency, 

fine, penalty, or punitive damage (including, without limitation, reasonable attorneys’ fees), resulting 

from, arising out of, or based upon (i) the presence, release, use, generation, discharge, storage or 

disposal of any Hazardous Materials on, under, in or about, or the transportation of any such Hazardous 

Materials to or from, the Site which occurs after the date hereof, or (ii) the violation, or alleged 

violation, of any statute, ordinance, order, rule, regulation, permit, judgment or license relating to the 

use, generation, release, discharge, storage, disposal or transportation of Hazardous Materials on, 

under, in or about, to or from, the Site which occurs after the date hereof.  At the request of the 

Developer, the City shall cooperate with and assist the Developer in its defense of any such claim, 

action, suit, proceeding, loss, cost, damage, liability, deficiency, fine, penalty, punitive damage, or 

expense; provided that the City shall not be obligated to incur any expense in connection with such 

cooperation or assistance. 

8. Indemnification.  The Developer shall defend, indemnify, assume all responsibility 

for, and hold the City, and its officers, employees, agents, representatives and volunteers, harmless 

from all claims, demands, damages, defense costs or liability of any kind or nature relating to (a) any 

damages to property or injuries to persons, including accidental death (including attorney’s fees and 

costs), which may be caused by any acts or omissions of the Developer under this Declaration, whether 

such activities or performance thereof be by the Developer or by anyone directly or indirectly employed 

or contracted with by the Developer and whether such damage shall accrue or be discovered before or 

after termination of this Declaration, except to the extent such matters are caused by the negligence or 

willful misconduct of the City, or its officers, employees, agents, representatives or volunteers, its own 

Default under this Agreement, or the invalidity of any covenants, representations or warranties of the 

City in the Agency DDA and/or City DDA (except to the extent the invalidity of such covenant, 

representation, or warranty has been previously disclosed to and approved by Developer), as to which 

Developer shall not be liable, and (b) any litigation, administrative or adjudicative challenge by third 

parties to the validity, applicability, interpretation or implementation of the Agreement, or the approval 

of any environmental analysis with respect to the Conforming Hotel and the Agreement (an 

“Action”).and (c) any Action brought with respect to the obligations set forth in Section 407 of the 

DDA.  The Developer shall not be liable for property damage or bodily injury occasioned by the 

negligence of the City or its agents or employees.  The Developer shall have the obligation to defend 

any such Action; provided, however, that this obligation to defend shall not be effective if and to the 

extent that Developer determines in its reasonable discretion that such Action is meritorious or that the 

interests of the parties justify a compromise or a settlement of such Action, in which case Developer 

shall compromise or settle such action in a way that fully protects City from any liability or obligation.  

In this regard, Developer’s obligation and right to defend shall include the right to hire (subject to 

written approval by the City) attorneys and experts necessary to defend, the right to process and settle 

reasonable claims, the right to enter into reasonable settlement agreements and pay amounts as required 

by the terms of such settlement, and the right to pay any judgments assessed against Developer, or 

City.  If Developer defends any such Action, as set forth above, (i) Developer shall indemnify and hold 

harmless City and its officers, employees, representatives, agents and volunteers from and against any 

claims, losses, liabilities, or damages assessed or awarded against either of them by way of judgment, 

settlement, or stipulation; (ii) City shall be entitled to settle any such claim only with the written 

consent of the Developer; and (iii) any settlement without Developer’s consent shall not constitute a 

default by City but shall release Developer’s obligations under this Section 9 with respect to such 

settled claim. 
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9. Effect of Violation of the Terms and Provisions of this Declaration.  The covenants 

established in this Declaration shall, without regard to technical classification and designation, be 

binding for the benefit and in favor of the City, its successors and assigns.  The covenants contained 

in this Declaration shall remain in effect for the periods of time specified herein. 

The City and its successors and assigns are deemed the sole beneficiaries of the terms 

and provisions of this Declaration and of the covenants running with the land, for and in the City’s 

own right and for the purposes of protecting the interests of the community and other parties, public or 

private.  The Declaration and the covenants shall run in favor of the City, without regard to whether 

the City has been, remains or is an owner of any land or interest therein in the Property.  The City shall 

have the sole right, if the Declaration or covenants are breached, to exercise all rights and remedies, 

and to maintain any actions or suits at law or in equity or other proper proceedings to enforce the curing 

of such breaches. 

10. No Encumbrances Except Mortgages, Deeds of Trust, or Sale and Lease-Back for 

Development.  Mortgages, deeds of trust and sales and leases-back shall be permitted before 

completion of the Conforming Hotel only with the City’s prior written approval, which shall not be 

unreasonably withheld, conditioned, or delayed, but only for the purpose of securing loans of funds to 

be used for financing the construction of the Conforming Hotel (including architecture, engineering, 

legal, and related direct costs as well as indirect costs) on or in connection with the Site, and any other 

purposes necessary and appropriate in connection with development under the Agreement.  In no event, 

however, shall the amount or amounts of indebtedness secured by mortgages or deeds of trust exceed 

the sum of the fair market value of the Site and the projected cost of constructing, furnishing, equipping 

and leasing the Conforming Hotel, as evidenced by a pro forma and a construction contract which sets 

forth such construction costs.  The Developer shall notify the City in advance of any mortgage, deed 

of trust or sale and leaseback financing, if the Developer proposes to enter into the same before 

completion of the construction of the Conforming Hotel.  The words “mortgage” and “trust deed” as 

used hereinafter shall include sale and lease-back. 

11. Notice of Default to Mortgagee or Deed of Trust Holders; Right to Cure.  With 

respect to any mortgage or deed of trust approved by the City pursuant to Section 11 above and granted 

by Developer as provided therein, whenever the City may deliver any notice or demand to Developer 

with respect to any breach or default by the Developer of any term or provision of this Declaration, the 

City shall at the same time deliver to each Holder of record of any mortgage or deed of trust authorized 

under this Declaration which the City has either approved or of which it has Actual Knowledge (each, 

a “Holder” or “Lender”) a copy of such notice or demand.   

City shall not commence the exercise of its remedies under this Declaration by reason 

of such default, if and so long as, within thirty (30) days after the receipt of the notice: 

(a) Lender shall cure or remedy, or commence to cure or remedy and thereafter to 

pursue with due diligence the cure or remedy, of any such default and to add the cost thereof to the 

mortgage debt and the lien of its mortgage; or  

(b) in case of a default by the Developer in the performance or observance of any 

term, covenant, condition or agreement on Developer’s part to be performed under this Declaration, 

this Agency DDA and/or the City DDA, other than a term, covenant, condition or agreement requiring 

the payment of a sum of money, if such default is of such a nature that the same cannot practicably be 

cured by Lender without taking possession of the Site, or if such default is of such a nature that the 
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same cannot be cured by Lender within thirty (30) days of receipt of such notice, Lender shall deliver 

to City, a written instrument reasonably acceptable to the City wherein Lender agrees that it will seek 

to obtain possession of the Site and upon obtaining such possession will cure such default, and 

thereafter Lender commences and diligently proceeds to obtain possession of the Site as mortgagee 

(through the appointment of a receiver, foreclosure or otherwise), and (i) within one hundred eighty 

(180) days following the delivery of the aforementioned written instrument to the City, obtains 

possession and/or conveys the Site to a third party reasonably acceptable to the City, and , (ii) upon 

obtaining possession or conveying to an approved third party, Lender or such approved third party 

promptly commences and duly prosecutes to completion within thirty (30) days thereafter such action 

as may be necessary to cure such default and assumes, by execution of a form acceptable to the City, 

the Agreement.  

(c) Nothing contained in this Declaration or the Agreement shall be deemed to 

permit or authorize any Holder to undertake or continue the construction or completion of the 

Conforming Hotel or avail itself of the benefits of the Agreement, or any portion thereof (beyond the 

extent necessary to conserve or protect the improvements or construction already made) without first 

having expressly assumed the Developer’s obligations to the City by written agreement reasonably 

satisfactory to the City.  The Holder, in that event, must agree to complete, in the manner provided in 

the Agreement, the improvements to which the lien or title of such Holder relates.  Any such Holder 

properly completing such improvement shall be entitled, upon compliance with the requirements of 

Section 310 of the Agreement, to a Release of Construction Covenants.   

12. Failure of Holder to Complete the Conforming Hotel. In any case where, thirty (30) 

days after the Holder of any mortgage or deed of trust creating a lien or encumbrance upon the Site or 

any part thereof receives a notice from City of a default by the Developer in completion of construction 

of any portion of the Conforming Hotel under this Agreement, and such Holder has not notified the 

City that it has elected to cure the default or seek possession of the Site as set forth above, or if it has 

exercised the option but has defaulted thereunder and failed to timely cure such default, the City may 

purchase the mortgage or deed of trust from the Holder of the mortgage or deed of trust, by payment 

of any unpaid principal amount of, plus accrued and unpaid interest thereon. 

13. Right of the City to Cure Mortgage or Deed of Trust Default.  In the event of a 

mortgage or deed of trust default or breach by the Developer prior to the completion of the construction 

of the Conforming Hotel or any part thereof, Developer shall immediately deliver to City a copy of 

any mortgage holder’s notice of default.  If the holder of any mortgage or deed of trust has not exercised 

its option to construct pursuant to Section 12 above, the City shall have the right but no obligation to 

cure the default.  In such event, the City shall be entitled to reimbursement from the Developer of all 

proper costs and expenses incurred by the City in curing such default.  To the extent permitted by law, 

the City shall also be entitled to a lien upon the Site to the extent of such costs and disbursements.  Any 

such lien shall be junior and subordinate to the mortgages or deeds of trust permitted pursuant to this 

Declaration. 

14. Tolling of Time Periods.  During such time as a Holder is seeking to obtain possession 

or convey the Site to an approved third party in conformity with Section 12(b), any deadlines for 

performance of Developer’s obligations set forth in this Agreement, except as to the performance of 

any obligation to pay money, shall be deemed to be tolled.  Immediately upon such Holder obtaining 

possession and/or conveying the Site to a third party reasonably acceptable to the City pursuant to (and 

within the time frame set forth in) Section 12 hereof, such tolling shall cease, and the deadlines for 

performance of such obligations shall be deemed to have been extended by a period equal to the time 
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between the date on which the Holder has given notice to the City pursuant to Section 12(b) and the 

date on which the Holder obtains possession of and/or conveys the Site to a third party reasonably 

acceptable to the City pursuant to Section 12. 

15. Miscellaneous Provisions. 

a. If any provision of this Declaration or portion thereof, or the application to any 

person or circumstances, shall to any extent be held invalid, inoperative or unenforceable, the 

remainder of this Declaration, or the application of such provision or portion thereof to any other 

persons or circumstances, shall not be affected thereby; it shall not be deemed that any such invalid 

provision affects the consideration for this Declaration; and each provision of this Declaration shall be 

valid and enforceable to the fullest extent permitted by law. 

b. This Declaration shall be construed in accordance with the laws of the State of 

California. 

c. This Declaration shall be binding upon and inure to the benefit of the 

successors and assigns of the Developer. 

d. In the event action is instituted to enforce any of the provisions of this 

Declaration, the prevailing party in such action shall be entitled to recover from the other party thereto 

as part of the judgment, reasonable attorney’s fees and costs. 

16. Effect of Declaration.  The covenants and agreements established in this Declaration 

shall, without regard to technical classification and designation, be binding on Developer and any 

successor in interest to the Site, or any part thereof (including each parcel thereof), for the benefit of 

and in favor of the City, its successors and assigns regardless of whether such benefited parties have 

or had any interest in or to the Site, except with regard to enforcement of the provisions of this 

Declaration, including all Covenants, which shall be solely the right of the City.  No violation or breach 

of the covenants, conditions, restrictions, provisions or limitations contained in this Grant Deed shall 

defeat or render invalid or in any way impair the lien or charge of any mortgage or deed of trust or 

security interest permitted by the City DDA ; provided, however, that any subsequent owner of the Site 

shall be bound by such covenants, conditions, restrictions, limitations and provisions, whether such 

owner’s title was acquired by foreclosure, deed in lieu of foreclosure, trustee’s sale or otherwise.  

17. Term of Declaration.  The Covenants set forth in this Declaration shall remain in 

effect for the term set forth herein.  The nondiscrimination Covenants set forth in Section 2 shall remain 

in effect in perpetuity.  The use and operating Covenants set forth in Sections 1, 5, and 6 shall 

commence upon the issuance of a Release of Construction Covenants and terminate on the thirtieth 

(30th) anniversary date thereof.  The Covenants contained in Sections 6, 7, and 8 shall be effective for 

a period beginning upon the date that the Declaration is recorded against the Site and terminating on 

the thirtieth (30th) anniversary date of such recordation.  The Maintenance Covenants set forth in 

Section 4 shall remain in effect for the duration of the City’s Municipal Code.  The Covenants set forth 

in Sections 10, 11, and 12 and the provisions of Sections 13 and 14 shall remain in effect until the City 

issues a Release of Construction Covenants. 
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IN WITNESS WHEREOF, the parties hereto have executed this instrument the day and year 

first hereinabove written. 

CITY: 

CITY OF GARDEN GROVE, 

a municipal corporation duly organized and existing 

under the Constitution and laws of the State of 

California 

By:  

Its:  

ATTEST: 

  

City Clerk 

APPROVED AS TO FORM: 

  

City Attorney 

  

Stradling Yocca Carlson & Rauth, 

City Special Counsel 

DEVELOPER: 

NEWAGE GARDEN GROVE II LLC,  

a California limited liability company 

By:  

Its:  

By:  

Its:  
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ATTACHMENT NO. 1 TO EXHIBIT D 

LEGAL DESCRIPTION OF SITE 

(Insert legal description of City Property and Agency Property at time of Recordation) 
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 A notary public or other officer completing this certificate verifies only the identity of the 

individual who signed the document to which this certificate is attached, and not the truthfulness, 

accuracy, or validity of that document. 

 

STATE OF CALIFORNIA ) 

 )  ss. 

COUNTY OF ____________ ) 

On  _____________________________ , before me,  _______________________________ , Notary Public, 
(Print Name of Notary Public) 

personally appeared   

 

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the 

within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized 

capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of 

which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 

paragraph is true and correct. 

WITNESS my hand and official seal. 

  
Signature of Notary Public 

 

 

 

 

OPTIONAL 

Though the data below is not required by law, it may prove valuable to persons relying on the document and could prevent fraudulent 

reattachment of this form. 

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT 

 Individual 

 Corporate Officer 

 ___________________________________________________________  

Title(s) 

 ___________________________________________________________  
Title Or Type Of Document 

 Partner(s)   Limited   General 

 Attorney-In-Fact 

 Trustee(s) 

 Guardian/Conservator 

 Other:_____________________________________  
 
Signer is representing: 
Name Of Person(s) Or Entity(ies) 

 ___________________________________________________________  

 ___________________________________________________________  

 ___________________________________________________________  
Number Of Pages 

 ___________________________________________________________  

Date Of Documents 

 ___________________________________________________________  

Signer(s) Other Than Named Above 
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 A notary public or other officer completing this certificate verifies only the identity of the 

individual who signed the document to which this certificate is attached, and not the truthfulness, 

accuracy, or validity of that document. 

 

STATE OF CALIFORNIA ) 

 )  ss. 

COUNTY OF ____________ ) 

On  _____________________________ , before me,  _______________________________ , Notary Public, 
(Print Name of Notary Public) 

personally appeared   

 

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the 

within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized 

capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of 

which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 

paragraph is true and correct. 

WITNESS my hand and official seal. 

  
Signature of Notary Public 

 

 

 

 

OPTIONAL 

Though the data below is not required by law, it may prove valuable to persons relying on the document and could prevent fraudulent 

reattachment of this form. 

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT 

 Individual 

 Corporate Officer 

 ___________________________________________________________  

Title(s) 

 ___________________________________________________________  
Title Or Type Of Document 

 Partner(s)   Limited   General 

 Attorney-In-Fact 

 Trustee(s) 

 Guardian/Conservator 

 Other:_____________________________________  
 
Signer is representing: 
Name Of Person(s) Or Entity(ies) 

 ___________________________________________________________  

 ___________________________________________________________  

 ___________________________________________________________  
Number Of Pages 

 ___________________________________________________________  

Date Of Documents 

 ___________________________________________________________  

Signer(s) Other Than Named Above 
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EXHIBIT E 

PRELIMINARY CAPITAL COST BUDGET 

 Rounded 

  

Land Cost $3,100,000 

Site Work $6,700,000 

  

Building Shell $125,000,000 

Water Experience $36,300,000 

FF&E Costs $22,500,000 

Parking Garage $13,900,000 

Construction Contingency  $10,300,000 

Soft Costs $29,800,000 

Predevelopment Costs $29,400,000 

  

Total $277,000,000 
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EXHIBIT F 

RELEASE OF CONSTRUCTION COVENANTS 

RECORDING REQUESTED BY 

AND WHEN RECORDED MAIL TO: 

 

 

 

 

 

 

 

(Space above for Recorder’s Use.) 

RELEASE OF CONSTRUCTION COVENANTS 

THIS RELEASE OF CONSTRUCTION COVENANTS (the “Release”) is made by the 

CITY OF GARDEN GROVE, a municipal corporation duly organized and existing under the 

Constitution and laws of the State of California (the “City”), and NEWAGE GARDEN GROVE II, 

LLC, a California limited liability company (the “Developer”), as of ___________________, 20__. 

R E C I T A L S 

A. The City and the Developer have entered into that certain Disposition and Development 

Agreement (the “DDA”) dated as of ___________ 2022, concerning the development of certain real 

property situated in the City of Garden Grove, California as more fully described in Attachment No. 1 

attached hereto and made a part hereof. 

B. As referenced in Section 310 of the DDA, the City is required to furnish the Developer 

or its successors with a Release of Construction Covenants upon completion of the Conforming Hotel 

(as defined in the DDA), which Release is required to be in such form as to permit it to be recorded in 

the Orange County Clerk-Recorder’s office for the County of Orange, California.  This Release is 

conclusive determination of satisfactory completion of the construction and development required by 

the DDA. 

C. The City has conclusively determined that such construction and development has been 

satisfactorily completed for the Conforming Hotel described herein. 

NOW THEREFORE: 

1. As provided in the DDA, the City does hereby certify that the construction of the 

Conforming Hotel described in the DDA has been satisfactorily performed and completed, and that 

such development and construction work complies in all respects with the DDA. 

2. This Release does not constitute evidence of compliance with or satisfaction of any 

obligation of the Developer to any holder of a mortgage or any insurer of a mortgage securing money 

loaned to finance improvements and/or development of the Conforming Hotel, or any part thereof.  

This Release is not a notice of completion as referred to in Section 3093 of the California Civil Code.  
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IN WITNESS WHEREOF, the City has executed this Certificate as of the date set forth 

above. 

CITY OF GARDEN GROVE,  

a municipal corporation duly organized and existing 

under the Constitution and laws of the State of 

California 

By:  

Its:  

ATTEST: 

  

City Clerk 

APPROVED AS TO FORM: 

  

City Attorney 

  

Stradling Yocca Carlson & Rauth, 

City Special Counsel 

APPROVED BY DEVELOPER: 

NEWAGE GARDEN GROVE II LLC,  

a California limited liability company 

By:  

Its:  

By:  

Its:  
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ATTACHMENT NO. 1 TO EXHIBIT F 

LEGAL DESCRIPTION 

(to be inserted at time of recordation) 
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 A notary public or other officer completing this certificate verifies only the identity of the 

individual who signed the document to which this certificate is attached, and not the truthfulness, 

accuracy, or validity of that document. 

 

STATE OF CALIFORNIA ) 

 )  ss. 

COUNTY OF ____________ ) 

On  _____________________________ , before me,  _______________________________ , Notary Public, 
(Print Name of Notary Public) 

personally appeared   

 

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the 

within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized 

capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of 

which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 

paragraph is true and correct. 

WITNESS my hand and official seal. 

  
Signature of Notary Public 

 

 

 

 

OPTIONAL 

Though the data below is not required by law, it may prove valuable to persons relying on the document and could prevent fraudulent 

reattachment of this form. 

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT 

 Individual 

 Corporate Officer 

 ___________________________________________________________  

Title(s) 

 ___________________________________________________________  
Title Or Type Of Document 

 Partner(s)   Limited   General 

 Attorney-In-Fact 

 Trustee(s) 

 Guardian/Conservator 

 Other:_____________________________________  
 
Signer is representing: 
Name Of Person(s) Or Entity(ies) 

 ___________________________________________________________  

 ___________________________________________________________  

 ___________________________________________________________  
Number Of Pages 

 ___________________________________________________________  

Date Of Documents 

 ___________________________________________________________  

Signer(s) Other Than Named Above 
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EXHIBIT G 

 SCHEDULE OF PERFORMANCE 

PERFORMANCE ITEMS DATE 

 
Preclosing Obligations 

 

1. City to deliver to Developer a standard 

preliminary title report 

Prior to or concurrently with Date of 

Agreement 

2. Execution of DDA by City and Developer 

 
 

Within ten (10) business days following 

City approval of DDA   

3. Developer obtain Land Use Approvals with 

exception of Parcel map. 
Concurrently until approval of the DDA 

4. City and Developer Open Escrow 
Within thirty (30) days following the Date 

of Agreement 

5. Develop shall enter into an agreement with a 

licensed architect to prepare design 

specifications, and licensed engineer to prepare a 

Map in compliance with the California 

Subdivision Map Act. 

On or before October 14, 2022 

 

6. Developer shall approve or disapprove title 

Exceptions. 

Within thirty (30) days of the receipt of the 

preliminary title report 

7. Developer shall approve or disapprove of the 

Property Condition.  
Within (30) days of the Date of Agreement 

8. Developer shall provide evidence of 

Predevelopment Financing 

On or before November 30, 2022 

 

9. City Shall Approve the Hotel Operator and Hotel 

Operating Agreement.  

On or before November 30, 2022 (already 

approved Kam Sang. Do we need this 

condition?) 

10. Developer submit completed application for 

tentative Subdivision Map, Development 

Agreement, and other necessary or desired Land 

Use Approvals. 

On or before November 30, 2022 
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PERFORMANCE ITEMS DATE 

11. Developer has obtained insurance. On or before close of Escrow 

12. Developer to Close Escrow. On or before December 31, 2022 

  Post Closing Obligations 

1. Developer shall provide evidence to the City that 

it has begun processing Final Map(s). 
On or before January 30, 2023 

2. Developer shall begin processing Final Map(s) 

with the County of Orange. 
On or before April 30, 2023 

3. City shall have approved the Final Site Plan and 

the Developer shall have cause to be prepared 

the Schematic Design for the Conforming Hotel.  

On or before May 30, 2023 

4. Developer shall have submitted the Design 

Development Drawings (exterior Designs and 

Specifications only) to the City for initial review 

as detailed below: 

 

A. Developer submits on site civil and 

grading for Conforming Hotel for City 

approval. 

B. Developer submits shoring & excavation 

plans for Conforming Hotel for City 

approval. 

 

On or before September 30, 2023 

5. Developer shall have provided City with 

evidence of Construction Financing to fund 

construction of the Conforming Hotel in 

accordance with the Capital Cost Budget. 

 

On or before June 30, 2024 

6. Developer submits foundation construction 

document package for Conforming Hotel for 

City approval. 

 

January 1, 2024 
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PERFORMANCE ITEMS DATE 

7.. Developer submits Construction Drawings for 

Parking Structure, core and shell of Hotels, and 

exterior of Conforming Hotel for City approval. 

May 1, 2024 

8. City to approve or disapprove Construction 

Financing.  

Within thirty (30) days after receipt of 

submittal of construction documents. 

9. Developer shall have received Building Permits 

and recorded and funded its Construction 

Financing.  

On or before August 1, 2024. 

10. Developer shall provide cuts with the 

Construction Contract.  
On or before September 30, 2024. 

11. Site excavation begins. On or before November 1, 2024. 

12. Developer to Commence Construction of 

Conforming Hotel. 
On or before February 1, 2025. 

13. Developer to complete Construction of the 

Conforming Hotel. 

Twenty-four (24) Months following 

commencement of construction.  
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EXHIBIT H 

RIGHT OF ENTRY AGREEMENT 

(Due Diligence) 

This RIGHT OF ENTRY AND LICENSE AGREEMENT (Due Diligence) (this 

“Agreement”), dated for purposes of identification only this     day of ____, 

2022 (the “Date of Agreement”), is entered by and between the CITY OF GARDEN GROVE, a 

municipal corporation duly organized and existing under the Constitution and laws of the State of 

California (the “City”), and NEWAGE GARDEN GROVE II LLC, a California limited liability 

company (the “Developer”). 

RECITALS: 

A. The City is the owner of certain real property located in the City of Garden Grove, 

California (the “City Property”).  The City Property is (i) depicted on the “Map” and (ii) legally 

described in the “Legal Description,” each of which is attached hereto as Attachment No. 1 and 

Attachment No. 2, respectively, and incorporated herein by this reference. 

B. Pursuant to that certain Disposition and Development Agreement dated as of 

__________ __, 20___ by and between the City and the Developer, (the “DDA”), the City has agreed 

to convey (the “Conveyance”) the City Property to the Developer.  Capitalized Terms not defined 

herein shall have the meaning set forth in the DDA. 

C. Pursuant to Section 206 of the DDA, representatives of the Developer will have the 

right of access to all portions of the City Property at all reasonable times for the purpose of obtaining 

data, making surveys and conducting tests, including the investigation of the environmental and 

physical condition of the City Property. 

D. The Developer desires to enter the City Property for those purposes set forth above, 

and the City desires to accommodate the Developer’s desire to commence such actions by granting a 

right of entry as provided herein. 

NOW, THEREFORE, in consideration of the mutual promises, covenants and agreements 

herein contained, and for other good and valuable consideration, the receipt and sufficiency of which 

is hereby acknowledged, the parties hereto agree as follows: 

Section 1. Right of Entry.  Provided that all of the terms and conditions of Section 2 of 

this Agreement are fully satisfied, the City hereby grants to the Developer and its agents and 

contractors, the exclusive right to enter upon, in and below the City Property for the purpose of 

inspection and investigation (the “License”) and for no other purposes without the prior written 

approval of the City. The License shall include, without limitation, the right to generally inspect, 

examine and test in, on and beneath the City Property in a manner as is generally conducted in a Phase 

II environmental audit or survey and/or a soils test, including the drilling of boring holes and the 

removal of test samples from the City Property. This Agreement shall automatically terminate and 

expire on the later of (i) the “Closing” or (ii) the “Outside Closing Date” (as such term is defined in 

the DDA); in the event of the latter, the Developer shall promptly return the City Property to 
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substantially the same condition as existed prior to the Date of Agreement (as hereinafter defined in 

Section 11.19 hereof). 

Section 2. Conditions to Entry.  Prior to Developer entering the City Property, the 

following conditions must be satisfied (the “Conditions Precedent”): 

2.1 Insurance.  Developer shall secure, prior to commencing any activities under this 

Agreement, and maintain during the term of this Agreement, insurance coverage as follows: 

a. Workers’ Compensation Insurance as required by California statutes; 

b. Comprehensive General Liability Insurance, or Commercial General Liability 

Insurance, including coverage for Contractual Liability, Personal Injury Liability, Products/Completed 

Operations Liability, Broad-Form Property Damage and Independent Contractor’s Liability, in an 

amount of not less than Two Million Dollars ($2,000,000.00) per occurrence, combined single limit, 

written on an occurrence form; and 

c. Comprehensive Automobile Liability coverage, including – as applicable – 

owned, non-owned and hired autos, in an amount of not less than One Million Dollars ($1,000,000.00) 

per occurrence, combined single limit, written on an occurrence form. 

The City Manager, with the consent of the City’s Risk Manager, is hereby authorized to reduce 

the requirements set forth above in the event the City Manager determines that such reduction is in the 

City’s best interest. 

Each insurance policy required by this Agreement shall contain the following clauses: 

“This insurance shall not be canceled, limited in scope or coverage, or 

nonrenewed until after thirty (30) days’ prior written notice has been 

given to the City Clerk, 11222 Acacia Parkway, Garden Grove, 

California 92840.” 

“It is agreed that any insurance maintained by the City of Garden Grove 

shall apply in excess of and not contribute with insurance provided by 

this policy.” 

Each insurance policy required by this Agreement, excepting policies for workers’ 

compensation, shall contain the following clause: 

“The City of Garden Grove, its officials, agents, employees, 

representatives, and volunteers are added as additional insureds as 

respects operations and activities of, or on behalf of the named insured, 

performed under contract with the City of Garden Grove.” 

As one of the Conditions Precedent under this Agreement, Developer shall deliver to the City 

(i) insurance certificates confirming the existence of the insurance required by this Agreement, and 

including the applicable clauses referenced above and (ii) endorsements to the above-required policies, 

which add to these policies the applicable clauses referenced above.  Such endorsements shall be signed 

by an authorized representative of the insurance company and shall include the signatory’s company 

affiliation and title.  Should it be deemed necessary by the City, it shall be Developer’s responsibility 



 

EXHIBIT H-3 
4828-8136-9456v32/022046-0046 

to see that the City receives documentation, acceptable to the City, which sustains that the individual 

signing such endorsements is indeed authorized to do so by the insurance company.  Also, the City has 

the right to demand, and to receive within a reasonable time period, copies of any insurance policies 

required under this Agreement. 

In addition to any other remedies the City may have if Developer fails to provide or maintain 

any insurance policies or policy endorsements to the extent and within the time herein required, the 

City may, at its sole option: 

(a) Obtain such insurance and charge the Developer for the amount of the premium for 

such insurance; or 

(b) Terminate this Agreement. 

Exercise of any of the above remedies, however, is an alternative to other remedies the City 

may have and is not the exclusive remedy for Developer’s failure to maintain insurance or secure 

appropriate endorsements. 

Nothing herein contained shall be construed as limiting in any way the extent to which 

Developer may be held responsible for payment of damages to persons or property resulting from 

Developer’s or its subcontractor’s performance under this Agreement. 

2.2 Permits.  Prior to commencing any activities under this Agreement, Developer shall 

secure all permits needed to carry out the actions to be performed on the Premises pursuant to this 

Agreement. 

2.3 Security.  Prior to commencing any activities under this Agreement, Developer shall 

deliver to the City an instrument securing Developer’s performance hereunder in a form reasonably 

satisfactory to the City.  The City shall be entitled to draw upon such instrument, in whole or in part, 

without prior notice or demand, in the event that this Agreement is terminated upon the termination of 

the DDA for any reason other than a Default of City under the DDA.  In such event, the City shall be 

entitled to draw upon such instrument to the extent of the costs incurred by the City in returning the 

City Property to substantially the same condition as existed prior to the Date of Agreement. 

Section 3. Liens.  With regard to actions performed on the City Property under this 

Agreement, Developer shall not permit to be placed against the City Property, or any part thereof, any 

design professional’s, mechanic’s, materialmen’s, contractor’s, or subcontractor’s liens (collectively, 

“Liens”), or shall post a bond or other security in form and amount acceptable to the City in its sole 

discretion to discharge the effect of any such Lien on title.  Developer shall indemnify, defend and 

hold harmless City from all liability for any and all liens, claims and demands, together with Costs of 

defense and reasonable attorneys’ fees, arising from any Liens. City reserves the right, at its sole cost 

and expense, at any time and from time to time, to post and maintain on the City Property, or any 

portion thereof, or on the improvements on the City Property, any notices of non-responsibility or other 

notice as may be desirable to protect City against liability. In addition to, and not as a limitation of 

City’s other rights and remedies under this Agreement, should the Developer fail, within ten (10) days 

of written request from City, either to discharge any Lien or to bond for any Lien, or to defend, 

indemnify, and hold harmless City from and against any loss, damage, injury, liability or claim arising 

out of a Lien, then City, at its option, may elect to pay such Lien, or settle or discharge such Lien and 
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any action or judgment related thereto and all costs, expenses and attorneys’ fees incurred in doing so 

shall be paid to City by the Developer upon written demand. 

Section 4. Certain Definitions.  For the purposes of this Agreement, the following terms 

shall have the meanings herein specified:  

“Environmental Law” means (i) Sections 25115, 25117, 25122.7 or 

25140 of the California Health and Safety Code, Division 20, Chapter 

6.5 (Hazardous Waste Control Law)), (ii) Section 25316 of the 

California Health and Safety Code, Division 20, Chapter 6.8 

(Carpenter-Presley-Tanner Hazardous Substance Account Act), (iii) 

Section 25501 of the California Health and Safety Code, Division 20, 

Chapter 6.95 (Hazardous Materials Release Response Plans and 

Inventory), (iv) Section 25281 of the California Health and Safety 

Code, Division 20, Chapter 6.7 (Underground Storage of Hazardous 

Substances), (v) Article 9 or Article 11 of Title 22 of the California 

Administrative Code, Division 4, Chapter 20, (vi) Section 311 of the 

Clean Water Act (33 U.S.C. §1317), (vii) Section 1004 of the Resource 

Conservation and Recovery Act, 42 U.S.C. §6901 et seq. (42 U.S.C. 

§6903) or (viii) Section 101 of the Comprehensive Environmental 

Response, Compensation and Liability Act, 42 U.S.C. §6901 et seq.  

“Hazardous Materials” means any substance, material or waste which 

is or becomes, prior to the Closing, regulated by any local 

governmental authority, the State of California or the United States 

Government, including, but not limited to, any material or substance 

which is (i) defined as a “hazardous waste,” “extremely hazardous 

waste,” or “restricted hazardous waste” under Section 25115, 25117 or 

25122.7, or listed pursuant to Section 25140 of the California Health 

and Safety Code, Division 20, Chapter 6.5 (Hazardous Waste Control 

Law)), (ii) defined as a “hazardous substance” under Section 25316 of 

the California Health and Safety Code, Division 20, Chapter 6.8 

(Carpenter-Presley-Tanner Hazardous Substance Account Act), (iii) 

defined as a “hazardous material,” “hazardous substance,” or 

“hazardous waste” under Section 25501 of the California Health and 

Safety Code, Division 20, Chapter 6.95 (Hazardous Materials Release 

Response Plans and Inventory), (iv) defined as a “hazardous substance” 

under Section 25281 of the California Health and Safety Code, 

Division 20, Chapter 6.7 (Underground Storage of Hazardous 

Substances), (v) petroleum, (vi) friable asbestos, (vii) polychlorinated 

biphenyls, (viii) listed under Article 9 or defined as “hazardous” or 

“extremely hazardous. Pursuant to Article 11 of Title 22 of the 

California Administrative Code, Division 4, Chapter 20, (ix) 

designated as “hazardous substances” pursuant to Section 311 of the 

Clean Water Act (33 U.S.C. §1317), (x) defined as a “hazardous waste” 

pursuant to Section 1004 of the Resource Conservation and Recovery 

Act, 42 U.S.C. §6901 et seq. (42 U.S.C. §6903) or (xi) defined as 

“hazardous substances” pursuant to Section 101 of the Comprehensive 
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Environmental Response, Compensation and Liability Act, 42 U.S.C. 

§6901 et seq.  

Section 5. Compliance With Laws/Permits.  The Developer shall, in all activities 

undertaken pursuant to this Agreement, comply and cause its contractors, agents and employees to 

comply with all federal, state and local laws, statutes, orders, ordinances, rules, regulations, plans, 

policies and decrees, including, but not limited to, all Environmental Laws.  Without limiting the 

generality of the foregoing, the Developer, at its sole cost and expense, shall obtain any and all permits 

which may be required by any Environmental Law or other law for any activities the Developer desires 

to conduct or have conducted pursuant to this Agreement.  City shall provide reasonable assistance to 

Developer in obtaining such permits.  In the event the Developer or its agents or employees discover 

any substance on the City Property which they suspect might be Hazardous Materials, Developer shall 

immediately notify or cause notice to be given to City, and the Developer and its agents and employees 

shall immediately stop all grading and other work upon the City Property until notified by City that 

work may be resumed. 

Section 6. Indemnification.  The Developer hereby agrees to indemnify, defend, assume 

all liability for and hold harmless City and its officers, employees, agents and representatives from all 

actions, claims, suits, penalties, obligations, liabilities, damages to property, environmental claims or 

injuries to persons (collectively “Claims”) arising out of or in connection with Developer’s activities 

pursuant to this Agreement.  Developer’s indemnity given under this Section 6 shall apply whether 

such activities are by the Developer or anyone directly or indirectly employed or under contract with 

Developer, and whether such Claims shall accrue or be discovered before or after the termination of 

this Agreement.  The indemnity and other rights afforded City by this Section 6 shall survive after the 

revocation or termination of this Agreement.  Notwithstanding the foregoing, Developer’s indemnity 

shall not apply to the extent claims are caused by, arise out of, or in connection with, any breach of 

City’s representations or covenants in Section 14 hereof, or the negligence or willful misconduct of 

the City, or to the extent City has indemnified Developer pursuant to the terms of this Agreement. 

Section 7. Inspection.  City and its representatives, employees, agents or independent 

contractors may enter and inspect the City Property or any portion thereof or any improvements thereon 

at any time and from time to time at reasonable times to verify the Developer’s compliance with the 

terms and conditions of this Agreement, and to conduct environmental testing and remediation upon 

receipt of the notice required pursuant to Section 5 hereof. 

Section 8. No Real Property Interest.  It is expressly understood that this Agreement does 

not in any way whatsoever grant or convey any permanent easement, lease, fee or other interest in the 

City Property to Developer. 

Section 9. Notices.  Any notices, requests or approvals given under this Agreement from 

one party to another shall be in writing and shall be personally delivered or deposited with the United 

States Postal Service for mailing, postage prepaid, by certified mail, return receipt requested, to the 

addresses of the other party as stated in this Section, and shall be deemed to have been received at the 

time of personal delivery or three (3) days after the date of deposit for mailing.  Notices shall be sent 

to: 
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To City: City of Garden Grove 

11222 Acacia Parkway 

Garden Grove, California 92840 

Attention: Scott C. Stiles 

Phone No.:  (714) 741-5100 

Email:  sstiles@ggcity.org 

 Cc: City Manager 

 Office of Economic Development 

 City Attorney 

To Developer: Newage Garden Grove II, LLC 

c/o Kam Sang Company, Inc. 

411 E. Huntington Drive, #305 

Arcadia, CA 91006 

Attention:  Ronnie Lam 

Phone No.: (626)446-2988 (ext. 15) 

Email:  rlam@kamsangco.com 

 

Section 10. Governing Law.  This Agreement shall be governed by the laws of the State of 

California.  Any legal action brought under this Agreement must be instituted in the Superior Court of 

Orange County, State of California, in an appropriate court in that county, or in the Federal District 

Court in the Central District of California. 

Section 11. Interpretation.  This Agreement shall be interpreted as a whole and in 

accordance with its fair meaning and as if each party participated in its drafting.  Captions are for 

reference only and are not to be used in construing meaning. 

Section 12. Amendment of Agreement.  No modification, rescission, waiver, release or 

amendment of any provision of this Agreement shall be made except by a written agreement executed 

by City and the Developer. 

Section 13. Attorneys’ Fees.  In the event of a dispute between the parties with respect to 

the terms or conditions of this Agreement, the prevailing party shall be entitled to collect from the other 

its reasonable attorneys’ fees as established by the judge or arbitrator presiding over such dispute. 

Section 14. City Representations, Indemnities and Covenants.  City hereby represents and 

warrants to the Developer that Garden Grove has not received any written notice or communication 

from any government agency having jurisdiction over the City Property, notifying Garden Grove or 

any third party of, and Garden Grove has no actual knowledge of, the presence of surface or subsurface 

zone Hazardous Materials in, on, or under the City Property, or any portion thereof.  “Actual 

knowledge,” as used herein, shall not impose a duty of investigation, and shall be limited to the actual 

knowledge of the Executive Director of the Convention, Sports and Entertainment Department of the 

City.  City represents and warrants that it has no further information regarding the presence of 

Hazardous Materials on City Property, the location of underground tanks, pipelines, utilities or other 

lines or facilities which may have been installed at, in, on, under or over the City Property.  City shall, 

if necessary, assist Developer in obtaining the assistance of the applicable public utility companies in 

locating underground lines.  City agrees to indemnify, protect, defend and hold Developer, its officers, 

employees and agents harmless from any claims that arise directly or indirectly from or in connection 

mailto:rlam@kamsangco.com
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with the presence of Hazardous Material in the air, soil, surface, water, groundwater, or soil vapor at, 

on, about, under, within from or with respect to the City Property and existing on the City Property as 

of the date Developer first enters the City Property; provided, however, this indemnity shall not apply 

to the extent a release of such Hazardous Material is caused by the negligence or willful misconduct 

of Developer or its agents or contractors. 

Section 15. Counterparts.  This Agreement may be executed in any number of counterparts, 

each of which shall constitute an original, but all of which, when taken together, shall constitute one 

and the same instrument. 

  



 

EXHIBIT H-8 
4828-8136-9456v32/022046-0046 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the respective 

dates set forth below. 

DEVELOPER: 

NEWAGE GARDEN GROVE II LLC,  

a California limited liability company 

Dated:  By:  

Its:  

Dated:  By:  

Its:  

 

ATTEST: 

  

City Clerk 

APPROVED AS TO FORM: 

  

City Attorney 

CITY: 

CITY OF GARDEN GROVE,  

a municipal corporation duly organized and existing 

under the Constitution and laws of the State of 

California 

Dated:  By:  

Its:  
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EXHIBIT I 

SCOPE OF DEVELOPMENT 

 

Developer shall construct and operate the Conforming Hotel in accordance with the Land Use 

Approvals.
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EXHIBIT J 

MINIMUM DEVELOPMENT STANDARDS 
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EXHIBIT K 

GUARANTY AGREEMENT 

Dated as of ___________, 20___ 

In order to induce the CITY OF GARDEN GROVE, a Municipal corporation (“City”), to enter 

into the Disposition and Development Agreement with NEWAGE GARDEN GROVE II LLC, a 

California limited liability company (“Developer”) dated __________, 2022 (the “DDA”), and in 

consideration thereof Kam Sang Company, Inc a California Corporation (hereinafter referred to as the 

“Guarantor”) executed this Guaranty (“Guaranty”) in favor of the City.  This Guaranty is made, in 

part, with reference to the following relevant facts: 

R E C I T A L S 

A. Pursuant to the terms of the DDA, Developer acquired certain real property as defined 

in the DDA.  All capitalized terms not defined herein shall have the meaning set forth in the DDA 

unless the context dictates otherwise. 

B. Pursuant to the terms of the DDA, Developer has agreed to be bound by the terms of 

Section 208.1 of the DDA. 

The obligations of Developer under Section 208.1 of the DDA are hereafter referred to as the 

“Guaranty Obligations.”  In the event of any conflict between the terms of the DDA and the description 

thereof in this Recital B, the terms of the DDA shall prevail. 

NOW, THEREFORE, in consideration of the covenants exchanged herein, and as part of the 

consideration for the City to enter into the DDA with Developer, and other good and valuable 

consideration, the receipt and sufficiency of which are hereby mutually acknowledged, the parties 

agree as follows: 

Guarantor, jointly and severally, absolutely, unconditionally, and irrevocably 

guarantee and promise to fully, completely and punctually satisfy the Guaranty Obligations in 

accordance with the terms of this Guaranty. 

Notwithstanding any contrary provision in this Guaranty, the City shall not have the 

right to enforce this Guaranty against Guarantor, unless Developer is in Default of its obligations under 

Section 208.1 of the DDA. 

This Guaranty is an absolute guaranty of performance and not of collection and shall 

survive termination of the DDA.  Guarantor expressly agrees that until the Guaranty Obligations are 

performed in full, Guarantor shall not be released by or because of any waiver, extension, modification, 

forbearance, delay, or other act or omission of the City, or City’s failure to proceed promptly against 

Developer or Guarantor. 

Guarantor agrees that (i) it is directly and primarily liable to the City, (ii) the Guaranty 

Obligations are independent of the obligations of Developer, (iii) the obligations of the Guarantor are 

joint and several; and (iv) a separate action or actions may be brought and prosecuted against Guarantor 

whether or not Developer is joined in any such action or actions.  Guarantor agrees that the liability of 
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Guarantor under this Guaranty shall in no way be limited by (a) the release or discharge of Developer 

in any creditor proceeding, receivership, bankruptcy or other similar proceeding, (b) the impairment, 

limitations or modification of the liability of Developer or of any remedy for the enforcement of 

Developer’s liability, resulting from the operation of any present or future provision of Title 11 of the 

United States Code, as amended, or any other statute or proceeding affecting creditors’ rights generally, 

(c) the rejection or disaffirmance of the any Guaranty Obligations or any portion thereof in any such 

proceeding, or (d) the cessation, from any cause whatsoever, whether consensual or by operation of 

law, of the liability of Developer to the City.  In the event that bankruptcy, insolvency, receivership or 

similar creditors rights proceedings are instituted against Developer, Guarantor hereby waives any 

rights of indemnification and/or subrogation it may have against Developer, except in regard to a filing 

required to be made by Guarantor in any Developer’s bankruptcy, as set forth below. 

In the event of a breach by Developer in the performance of the Guaranty Obligations, 

City shall give written notice of such breach to Guarantor and Guarantor shall commence to cure such 

breach within five (5) business days of the receipt of the notice of breach.  If Guarantor fails to 

satisfactorily commence to cure the breach with such five (5) business day business day period, 

Guarantor shall be in default. 

In the event of such default, and if Developer has not conveyed the City Property and 

the Agency Property to City under Section 208.1 of the DDA,  Guarantor shall cure such default by 

the payment of Twenty Million Dollars ($20,000,000), in full accord and satisfaction of this Guaranty 

provided that, in the event the parties mutually agree to allow the Developer to retain the Agency 

Property for development pursuant to the Agency DDA, then the amount to be paid to the City in full 

accord and satisfaction of the Guaranty shall be $_______. 

Guarantor hereby waives any right to assert against the City as a defense, counterclaim, 

set-off or cross-claim any defense (legal or equitable), set-off, counterclaim, and/or claim which 

Guarantor may now or at any time hereafter have against Developer. 

Guarantor hereby waives all presentments, demands for payment and/or performance, 

notices of non-performance, protests, notices of protest, notices of dishonor, notices of default, notice 

of acceptance of this Guaranty, diligence in connection with, and all other notices or formalities to 

which Guarantor may be entitled or notices which may be required in order to charge Guarantor with 

liability hereunder. 

Without the generality of any of the foregoing waivers or any other provisions of this 

Guaranty, Guarantor further waives any waiver by City of any of City’s rights under California Civil 

Code Section 2822.  Guarantor further waives any rights, defenses and benefits which might otherwise 

be available to Guarantor under California Civil Code Sections 2787 to 2855, inclusive, (including, 

without limitation, California Civil Code Sections 2809, 2810, 2819, 2839, 2845, 2848, 2849 and 

2850) 2899 and 3433, and any successor sections.  Guarantor acknowledges and agrees that all waivers 

of defenses arising from any impairment of Guarantor’s rights of subrogation, reimbursement, 

contribution and indemnification and waivers of any other rights, privileges, defenses or protections 

available to Guarantor by reason of Sections 2787 to 2855, inclusive, of the California Civil Code are 

intended by Guarantor to be effective to the maximum extent permitted by applicable law. 

Guarantor agrees that it shall file all claims against Developer in any bankruptcy or 

other similar proceeding in which the filing of claims is required by law on any indebtedness of 

Developer to Guarantor, and will assign to the City, all rights of Guarantor, if the City has not been 
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paid hereunder.  If Guarantor does not file such claim, and the City has not been paid hereunder, the 

City, as attorney-in-fact for Guarantor, is authorized to do so in the name of Guarantor to the extent of 

amounts guaranteed hereunder or, in the City’s discretion, to assign the claim to a third party and to 

file a proof of claim in the name of the City or the City’s nominee.  In all such cases, whether in 

bankruptcy or otherwise, the person or persons authorized to pay such claim shall pay to the City the 

full amount of any such claim, and, to the full extent necessary for that purpose, Guarantor assigns to 

the City all of Guarantor’s rights to any such payments or distributions to which Guarantor would 

otherwise be entitled. 

Guarantor is presently informed of the financial condition of Developer and of all other 

circumstances which a diligent inquiry would reveal and which bear upon the risk of nonpayment or 

nonperformance of the Guaranty Obligations.  Guarantor hereby covenants that it will continue to keep 

itself informed of Developer’s financial condition and of all other circumstances which bear upon the 

risk of nonpayment or nonperformance of the Indemnity Obligation.  Guarantor hereby waives its 

rights, if any, to require, and the City is relieved of any obligation or duty to disclose to Guarantor any 

information which the City may now or hereafter acquire concerning such condition or circumstances. 

This Guaranty shall continue in full force and effect until the Guaranty Obligations are 

fully paid, performed, and discharged. 

This Guaranty shall be binding upon the successors and assigns of Guarantor and shall 

inure to the benefit of the City’s successors and assigns. 

No modification of this Guaranty shall be effective for any purpose unless it is in 

writing and executed by an officer of the City authorized to do so. 

If (a) this Guaranty is placed in the hands of an attorney for collection or its collected 

through any legal proceeding; (b) an attorney is retained to represent City in any bankruptcy, 

reorganization, receivership, or other proceedings affecting creditors’ rights and involving a claim 

under this Guaranty; (c) an attorney is retained to provide advice or other representation with respect 

to this Guaranty; or (d) an attorney is retained to represent City in any proceedings whatsoever in 

connection with this Guaranty, then Guarantor shall pay to City upon demand all reasonable attorney’s 

fees, costs and expenses incurred in connection therewith (all of which are referred to herein as 

“Enforcement Costs”), in addition to all other reasonable amounts due hereunder, regardless of whether 

all or a portion of such Enforcement Costs are incurred in a single proceeding or multiple proceedings 

brought to enforce this Guaranty. 

The parties hereto intend and believe that each provision in this Guaranty comports 

with all applicable local, state and federal laws and judicial decisions.  However, if any provision or 

provisions, or if any portion of any provision or provisions in this Guaranty is found by a court of law 

to be in violation of any applicable local, state or federal ordinance, statute, law, administrative or 

judicial decision, or public policy, and if such court should declare such portion, provision or 

provisions of this Guaranty to be illegal, invalid, unlawful, void or unenforceable as written, then it is 

the intent of all parties hereto that the remainder of this Guaranty shall be construed as if such illegal, 

invalid, unlawful, void or unenforceable portion, provision or provisions were not contained therein, 

and that the rights, obligations and interest of City under the remainder of this Guaranty shall continue 

in full force and effect. 
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TO THE GREATEST EXTENT PERMITTED BY LAW, GUARANTOR HEREBY 

WAIVES ANY AND ALL RIGHTS TO REQUIRE MARSHALLING OF ASSETS BY CITY, WITH 

RESPECT TO ANY SUIT, ACTION OR PROCEEDINGS RELATING TO THIS GUARANTY 

(EACH, A “PROCEEDING”), CITY AND GUARANTOR IRREVOCABLY (A) SUBMIT TO THE 

NON-EXCLUSIVE JURISDICTION OF THE STATE AND FEDERAL COURTS HAVING 

JURISDICTION IN THE CITY OF GARDEN GROVE, COUNTY OF ORANGE AND STATE OF 

CALIFORNIA, AND (B) WAIVE ANY OBJECTION WHICH EACH MAY HAVE AT ANY TIME 

TO THE LAYING OF VENUE OF ANY PROCEEDING BROUGHT IN ANY SUCH COURT, 

WAIVE ANY CLAIM THAT ANY PROCEEDING HAS BEEN BROUGHT IN AN 

INCONVENIENT FORUM AND FURTHER WAIVE THE RIGHT TO OBJECT, WITH RESPECT 

TO SUCH PROCEEDING, THAT SUCH COURT DOES NOT HAVE JURISDICTION OVER 

SUCH PARTY.  CITY AND GUARANTOR FURTHER AGREE AND CONSENT THAT, IN 

ADDITION TO ANY METHODS OF SERVICE OF PROCESS PROVIDED FOR UNDER 

APPLICABLE LAW, ALL SERVICE OF PROCESS IN ANY PROCEEDING IN ANY 

CALIFORNIA STATE OR UNITED STATES COURT SITTING IN THE CITY OF GARDEN 

GROVE OR COUNTY OF ORANGE AND MAY BE MADE BY CERTIFIED OR REGISTERED 

MAIL, RETURN RECEIPT REQUESTED, DIRECTED TO THE APPLICABLE PARTY AT THE 

ADDRESS INDICATED BELOW, AND SERVICE SO MADE SHALL BE COMPLETE UPON 

RECEIPT; EXCEPT THAT IF SUCH PARTY SHALL REFUSE TO ACCEPT DELIVERY, 

SERVICE SHALL BE DEEMED COMPLETE FIVE (5) DAYS AFTER THE SAME SHALL HAVE 

BEEN SO MAILED. 

All acts and transactions hereunder and the rights and obligations of the parties hereto 

shall be governed, construed and interpreted in accordance with the laws of the State of California.  

Guarantor consent to the jurisdiction of the State of California and consents to service of process by 

any means authorized by California law, including, without limitation, service of process by mail. 

Guarantor herein warrants and represents that (i) as of the date hereof, it has  combined 

net assets of at least Fifty Million Dollars ($50,000,000) and not less than Fifteen Million Dollars 

($15,000,000) shall be cash and/or marketable securities exclusive of any other contingent obligations, 

and (ii) will maintain such financial condition until Completion of the Project. Guarantor further 

warrants and represents that the Guarantor will not intentionally cause a  material change in its financial 

condition during the term of the Guaranty and shall provide City with updated financial statements on 

each anniversary date of this Guaranty. 

Any notice, demand, request or other communication which any party hereto may be 

required or may desire to give hereunder shall be in writing and shall be deemed to have been properly 

given (a) if hand delivered, when delivered; (b) if mailed by United States Certified Mail (postage 

prepaid, return receipt requested), three Business Days after mailing; (c) if by Federal Express or other 

reliable overnight courier service on the next Business Day after delivered to such courier service or 

(d) if by telecopier on the day of transmission so long as copy is sent on the same day by overnight 

courier as set forth below: 
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Guarantor: Kam Sang Company, Inc 

411 E. Huntington Drive, #305 

Arcadia, CA 91006 

Attention:  Ronnie Lam 

Phone No.: (626)446-2988 (ext. 15) 

Facsimile: 

Email:  rlam@kamsangco.com 

 

Developer:  Newage Garden Grove II, LLC 

c/o Kam Sang Company, Inc. 

411 E. Huntington Drive, #305 

Arcadia, CA 91006 

 Attention:  Ronnie Lam 

Phone No.: (626)446-2988 (ext. 15) 

Facsimile: 

Email:  rlam@kamsangco.com 

 

To City: City of Garden Grove 

11222 Acacia Parkway 

Garden Grove, California 92840 

Attention: Scott C. Stiles 

Phone No.:  (714) 741-5100 

Facsimile: 

Email:  sstiles@ggcity.org 

 Cc: City Manager 

 Official Economic Development 

 City Attorney 

 

With a copy to:  

 

Stradling Yocca Carlson & Rauth 

660 Newport Center Drive, Suite 1600 

Newport Beach, California 92660 

Attn: Thomas P. Clark, Jr. 

Telephone: (949) 725-4140 

Facsimile: (949) 823-5140 

or at such other address as the party to be served with notice may have furnished in writing to the party 

seeking or desiring to serve notice as a place for the service of notice. 

(SIGNATURE PAGE CONTINUES ON FOLLOWING PAGE) 

  

mailto:rlam@kamsangco.com
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IN WITNESS WHEREOF, Guarantor has duly executed this Guaranty as of the date first above 

written. 

GUARANTOR  

KAM SANG COMPANY, INC, Inc a California 

Corporation 

Dated:  By:  

Its:  

DEVELOPER: 

NEWAGE GARDEN GROVE II LLC,  

a California limited liability company 

Dated:  By:  

Its:  

 

ATTEST: 

  

City Clerk 

APPROVED AS TO FORM: 

  

City Attorney 
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CITY: 

CITY OF GARDEN GROVE,  

a municipal corporation duly organized and existing 

under the Constitution and laws of the State of 

California 

Dated:  By:  

Its:  

 

APPROVED AS TO FORM: 

  

Developer’s Legal Counsel 
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EXHIBIT L 

CONCEPTUAL SITE PLAN 
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EXHIBIT M 

LIST OF AAA FOUR DIAMOND HOTELS 

 

Qualifying AAA Four Diamond Hotels 

Conrad Hilton Hotels 

Curio Hilton Hotels 

Fairmont Hotels & Resorts 

Hyatt Regency Hotels 

InterContinental Hotels 

JW Marriott 

Kimpton Hotels 

Le Meridien Hotels 

Luxury Collection Hotels 

Leading Hotels 

Loews Hotels & Resorts 

Oberoi Hotel & Resorts 

Omni Hotels & Resorts 

Pendry Hotels 

Preferred Hotels 

SLS Hotels 

Sofitel 

Tribute Hotels 

W Hotels 

Westin Hotels & Resorts 
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EXHIBIT N 

 

“Local Residents” is defined as those residents qualified in the respective trades, residing in the 

following zip codes.  Priority in hiring preference shall be given in order of the Tiers below. 

 

(TIER 1 – City of Garden Grove) 

 

92840 92843 92846 

92841 92844  

92842 92845  

 

 (TIER 2 – Cities adjacent to the City of Garden Grove) 

 

90680 92728 92816 

90721 92735 92817 

92683 92799 92825 

92684 92801 92850 

92685 92802 92856 

92701 92803 92857 

92702 92804 92859 

92703 92805 92863 

92704 92806 92864 

92705 92807 92865 

92706 92809 92866 

92707 92812 92867 

92708 92814 92868 

92711 92815 92869 

92712   

 

 

(TIER 3 - The Remaining Zip Codes in Orange County, California) 
 

 

(TIER 4 - All other zip codes outside Orange County, California) 


